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1941 LEGISLATIVE PROGRAM 


EDITOR’S NOTE: The following bills have been prepared by their respective committees and 
approved by the Board of Governors of the Florida State Bar Association. These bills together 
with the enactment of the Revised Statutes as prepared by the attorney general’s office, 
constitute the 1941 program of the Florida State Bar Association. The Statute Revision is 
ably discussed by John M. Coe in an article in this issue of the Law Journal. Mr. Coe made 
a study of the work being done on the revision at the request of the attorney general, 
J. Tom Watson. 

The Board of Governors, the Legislative Committee and the special committees preparing 
these bills will welcome suggestions from any member of the Bar. 


PROPOSED ACT AUTHORIZING THE SUPREME 
COURT OF FLORIDA TO REGULATE 
THE STATE BAR 


AN ACT RECOGNIZING AND PROVIDING THAT THE SUPREME 
COURT OF FLORIDA IS AUTHORIZED TO PRESCRIBE THE 
QUALIFICATIONS AND REQUIREMENTS NECESSARY FOR AD- 
MISSION TO PRACTICE LAW IN THIS STATE; TO PROVIDE FOR 
THE INVESTIGATION, EXAMINATION AND ADMISSION OF 
APPLICANTS; TO PRESCRIBE A CODE OF ETHICS GOVERNING 
THE PROFESSIONAL CONDUCT OF ATTORNEYS AT LAW AND 
A CODE OF JUDICIAL ETHICS; TO PRESCRIBE PROCEDURE 
FOR DISCIPLINING, SUSPENDING, AND DISBARRING ATTOR- 
NEYS AT LAW; TO ORGANIZE AND SUPERVISE THE GOVERN- 
MENT OF AN ASSOCIATION TO BE KNOWN AS THE FLORIDA 
STATE BAR COMPOSED OF ATTORNEYS AT LAW OF THIS 
STATE TO ACT AS AN ADMINISTRATIVE AGENCY OF SAID 
SUPREME COURT AND TO REQUIRE THAT ALL PERSONS 
PRACTICING LAW IN THIS STATE SHALL BE MEMBERS OF 
SUCH ASSOCIATION AND PAY ANNUAL FEES TO BE FIXED 
OR APPROVED BY SAID COURT; REPEALING ALL LAWS OR 
PARTS OF LAWS IN CONFLICT WITH RULES PROMULGATED 
BY SAID COURT PURSUANT TO SUCH AUTHORITY. 


Be It Enacted by the Legislature of the State of Florida: 


Sec. 1. The Supreme Court of Florida is authorized: (a) to pre- 
scribe the qualifications and requirements necessary for admission to 
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practice law in this State, including payment of an application fee to be 
fixed by the Court and to provide for the investigation, examination and 
admission of applicants; (b) to prescribe a code of ethics governing the 
professional conduct of attorneys at law and a code of judicial ethics; (c) 
to prescribe procedure for disciplining, suspending and disbarring attor- 
neys at law; (d) to organize and supervise the governing of an association 
to be known as The Florida State Bar to be composed of the attorneys at 
law of this State to act as an administrative agency of said Supreme Court 
in the exercise of such authority, and to require that all persons practicing 
jaw in this State shall be members of such association in good standing 


and pay such annual fees as shall be fixed or approved by said Supreme 
Court. 


Sec. 2. As of the effective date of any rule or rules promulgated by 
said Supreme Court pursuant to the authority above mentioned, all laws 
and parts of laws in conflict therewith be and the same are hereby repealed. 


Sec. 3. This Act shall take effect upon its becoming a law. 


A BILL TO BE ENTITLED 


AN ACT RELATING TO THE RIGHTS OF MARRIED WOMEN 
IN FLORIDA 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. Every married woman is hereby empowered to take 
charge of, and manage and control her separate property, to contract 
and be contracted with, to sue and be sued, and to sell, convey, transfer, 
mortgage, use, and pledge her property, real and personal, and to make, 
execute and deliver instruments and documents of every character, with- 
out restraint, without the joinder or consent of her husband, in all respects 
as fully as if she were unmarried. Every married woman, without the 
joindure or consent of her husband, shall have and may exercise all rights 
and powers with respect to her separate property, income and earnings, 
and may enter into, obligate herself to perform, and enforce, contracts 


or undertakings to the same extent and in like manner as if she were 
unmarried. 


Section 2. This Act shall not be construed as (a) relieving a husband 
from any duty of supporting and maintaining his wife and children, (b) 
abolishing estates by the entireties or any of the incidents thereof, (c) 
abolishing dower or any of the incidents thereof, (d) changing the rights 
of either husband or wife to participate in the distribution of the estate 
of the other upon his or her death, as may now or hereafter be provided 
by law, or (e) dispensing with the joinder of husband and wife in con- 
veying or mortgaging homestead property. 


Section 3. All laws or parts of laws in conflict herewith are hereby 
repealed. 


Section 4. This Act shall take effect upon becoming a law. 
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A BILL TO BE ENTITLED 


AN ACT RELATING TO RULES OF PLEADING, PRACTICE, AND 
PROCEDURE IN THE COURTS OF THE STATE OF FLORIDA, IN 
CIVIL CASES AUTHORIZING THE SUPREME COURT OF FLORIDA 
TO PROMULGATE SUCH RULES FOR ALL COURTS OF THIS 
STATE AND TO PRESCRIBE FORMS OF PROCESS, WRITS, AND 
PLEADINGS, FOR USE IN SUCH COURTS, PROVIDING FOR THE 
PREPARATION OF SUCH RULES AND FORMS BY AN ADVISORY 
BOARD OR OTHERWISE, PERMITTING OBJECTIONS TO SUCH 
RULES AND FORMS, PROVIDING THAT EXISTING STATUTES 
SHALL BE DEEMED RULES OF COURT UNTIL MODIFIED OR 
SUSPENDED, AUTHORIZING SAID COURT TO UNITE THE RULES 
PRESCRIBED FOR CASES IN EQUITY WITH THOSE PRESCRIBED 
FOR ACTIONS AT LAW SO AS TO SECURE ONE FORM OF CIVIL 
ACTION, PRESERVING THE RIGHT OF TRIAL BY JURY, AND 
PROVIDING FOR THE MANNER IN WHICH THIS ACT SHALL 
BE CONSTRUED. 


Be it enacted by the Legislature of the State of Florida: 


Section 1. Rules of Pleading, Practice, and Procedure. The Supreme 
Court of Florida, by rules promulgated from time to time, shall regulate 
pleading, practice, and procedure in judicial proceedings in all civil courts 
of this state for the purpose of simplifying the same and of promoting 
the speedy determination of litigation upon its merits. Such rules shall 
not become effective until sixty days after promulgation unless the Su- 
preme Court of Florida specifies an effective date in the order of promul- 
gation, in which event the date so specified shall be the effective date. 
The Supreme Court, in its discretion, may have a public hearing on any 


proposed rules before promulgating the same in their proposed or altered 
form. 


Section 2. Forms. The Supreme Court of Florida shall also have 
power to prescribe forms of process, writs, and pleadings for use in all 


civil courts of this state, to be effective in the same manner as prescribed 
in section 1 of this act. 


Section 3. Advisory Board. Said Supreme Court is authorized to 
appoint from time to time from the members of the bench and bar of 
the state of Florida a committee of not less than five to act as an advisory 
board. The term of service of the members of such advisory board shall 
be one year, unless sooner terminated by order of the Supreme Court. 
Such advisory board, voluntarily or on request of a majority of the 
justices of the Supreme Court of Florida, from time to time may prepare 
and submit to the Supreme Court either proposed rules or proposed 
forms, or both, for promulgation. The Supreme Court shall not be bound 
by any rules, forms, suggestions, or recommendations submitted by said 
advisory board, but shall consider the same as advice and information 
only and may act thereon in its discretion. 
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Any member of the bar of Florida, or any private citizen, may submit 
in writing either proposed rules or proposed forms, or both, to the Supreme 
Court, or may object in writing to any rule or form or part thereof, 
and in writing may request changes in any rule or form. The Supreme 
Court shall consider such proposals, objections, and requests as advice 
and information only and may act thereon in its discretion. 


Section 4. Existing Statutes Deemed Rules of Court. All statutes 
of this state relating to civil practice, procedure, pleadings, forms, or 
writs, existing at the time this act takes effect, shall thereafter be con- 
sidered as rules of court and shall remain in effect as such until modified 


or suspended by rules promulgated by the Supreme Court of Florida 
pursuant to this act. 


Section 5. Rules May Be United. The Supreme Court of Florida 
may at any time unite the rules prescribed for cases in equity with those 
prescribed for actions at law so as to secure one form of civil action and 
procedure for both: Provided, however, That in such union of rules the 


right of trial by jury shall be preserved as now or hereafter allowed 
by law. 


Section 6. Construction of this Act. No rule promulgated under 
authority of this act shall be construed by any court to abridge, enlarge, 
or modify the substantive rights of any litigant or to change existing 
statutes as to venue or jurisdiction. This act shall not be construed as 
relating to criminal practice or procedure. 


Section 7. Constitutionality. In the event any section of this act 
or any part thereof shall hereafter be adjudged unconstitutional, the 
remainder of this act shall not be affected thereby. 


Section 8. Repealing Clause. All laws and parts of laws in conflict 
with this act are hereby repealed. 


Section 9. Effective Date of this Act. This act shall take effect 
immediately upon its becoming a law. 


EDITOR’S NOTE: By error the TENTATIVE draft of the proposed bill was published in 
the January JOURNAL. The above is the draft as finally approved by the Committee. 


SUPREME COURT ADOPTS NEW RULES AND 
AMENDS OTHERS 


The Supreme Court of Florida has adopted some new rules and amended others. 
Space prevents the publication of these rules in full at this time. 

Since the American Bar Association’s Code of Ethics had become somewhat obsolete 
the Court adopted rules relating to ethics governing the bench and bar of Florida and 


providing for Cireuit Court Commissioners and their duties and powers’ and regulating 
reinstatement of attorneys. 


We are informed that this code governing the conduct of judges and members of the 
bar is somewhat similar to the Alabama code. Before its adoption it was approved by 
the committees on judicial administration and legal reform and the Board of Governors 
of the Florida State Bar Association. 

This rule covers 43 typewritten pages. 


Special rules 1 to 11, inclusive, for the internal government of the Court were 
amended, as was rule 35, in reference to apeals and supersedeas. 


| 
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ATTORNEY GENERAL'S SPECIAL 
REPRESENTATIVE REPORTS ON CODE REVISION 


Attorney General Watson appointed 
John M. Coe of Pensacola to make a full 
review, examination and inspection of the 
work being done on the revision of the 
Florida Statutes. Mr. Coe was asked to 
determine whether or not the work was 
being efficiently and properly carried on 
and whether or not its program was within 
the authorization and purview of the law. 
Under date of January 15, 1941, Mr. Coe 
made his report, which follows: 


My dear Sir: 

Pursuant to your request I have spent 
the preceding three days examining the 
work of statutory revision being conducted 
in your office, and find as follows: 


Quality of the Work 


The appraisal of this I have approached 
in two ways: First, by examining the 
method by which it was undertaken, to 
determine whether it was calculated to pro- 
duce an accurate and satisfactory result; 
and Second, by actual examination of the 
finished product. 


The work takes as its point of departure 
the Revised General Statutes of 1920, which 
being a duly enacted revision made it un- 
necessary to refer to prior general laws. 
After this was broken up into sections, 
separately filed, subsequent session laws 
relating to the subject matter of each sec- 
tion were likewise broken up into sections 
and filed therewith, or in appropriate re- 
lation thereto, and there were even included 
certain cases of laws of general application 
which had been published with the Special 
Acts. This assured the actual inclusion of 
all existing law, through the physieal in- 
clusion in the files of the whole of the 
books from which the acts were clipped. 
This furnished the working file for com- 
parison of related law to determine repeals, 
express and implied, amendments by impli- 
cation, cases requiring consolidation, ete. 
The method adopted is in my judgment 
mechanically sound, and caleulated to pro- 
duce good results. 


The method of work upon the index was 
likewise to base it upon the index of the 
next preceding compilation, and expand 
this to cover new matter. To do this a ecard 
file was established, each card bearing a 
section number in the revision, and the 
appropriate section number from the for- 
mer work, and there was noted thereon or 
filed therewith a notation indicating the 
headings under which the subject matter 
of the section had been listed in the former 
indices, thus assuring at the outset an index 
as good as the combined indices of the 
compilations and the session laws formerly 
in use; then the headings thus ascertained 
are being subjected to comparison with the 
headings in the Wisconsin statutory index, 
and private indices formerly used in law- 
yers’ offices, and new headings added 
where it is found advisable, and unneces- 
sary headings deleted. The number of head- 
ings under which each section is listed can 
thus be expanded by reference to the prac- 
tices of other revisers, and from the indi- 
vidual ingenuity of the compiler, until the 
limits of practical physical size are reached. 
This is being done, and should in my opin- 
ion produce satisfactory results, although 
the casting of the index into alphabetical 
form (it is now in numerical order of 
section) has not yet been accomplished. 
The index cards are now in duplicate and 
one file will be preserved in numerical 
order for reference and for use in indexing 
future additions to the statutes. 


As to the finished revision itself, I have 
examined the same in galley proof by a 
method of sampling, involving the reading 
and comparison of many hundreds of sec- 
tions, which I believe has yielded an accu- 
rate view of the quality of the work. I 
first undertook to read portions, particu- 
larly those relating to judicial procedure, 
civil and criminal, with which I am most 
familiar, to determine whether under the 
guise of changed verbiage material changes 
had been affected in the law. I found none. 
I then checked a large number of particu- 
lar statutes, with which I was familiar, 
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and which the revisers’ notes indicated had 
been the subject of rewriting and revision, 
for omission. I found one in Section 73.16 
relating to eminent domain, and it has been 
corrected. I found a verbal error in the 
caption of Section 62.04 which was of but 
slight consequence, and I suggested the 
inclusion in Chapter 91, relating to deposi- 
tions, of appropriate cross references in- 
dicating that depositions at law and in 
probate could be taken under the appro- 
priate provisions of the Chancery Act. 


From the above examination being per- 
suaded that the work was faithfully done, 
and that the reviser’s notes accurately re- 
flected any changes made, I have examined 
them and the original statutes referred to 
therein to determine the character of such 
changes. They are wholly verbal where they 
deal with existing effective law; where they 
deal with repeals by implication, implied 
amendments, and acts avoided by judicial 
decisions, they are careful, but as far reach- 
ing as the subject matter demands. The 
reviser has not broadly construed his pow- 
ers, and certain necessary defects in the 
work spring from this fact. These are most 
clearly noticeable in Chapter No. 48, deal- 
ing with constructive service of process. 
This branch of the law is in utter confusion, 
and a compilation only makes this con- 
fusion more manifest by gathering together 
for inspection at one time, all the hetero- 
geneous mass of related law. The reviser, 
doubting his power to make substantive 
changes (and nothing less could clear this 
contusion) has in effeet compiled, and not 
revised, the law on this subject, and it is 
so printed, but as an alternative he has 
prepared and has ready for submission a 
substitute chapter covering the entire sub- 
ject. This is a concise and well thought 
out piece of legislation, and I earnestly 
urge its submission to the Legislature to 
be adopted in lieu of the original chapter. 
This can easily be accomplished, and it 
ean be included as a part of the revision 
when the permanent edition comes out. 
I deem it proper to submit this chapter 
separately because it is more than a “re- 
vision, compilation and consolidation,” and 
is in effect new legislation, and as such 
beyond the reviser’s authority to include 
in his work; but it is greatly needed, and 
the law on the subject is now glaringly 
defective, and if authority to suggest such 


legislation be sought, it may be implied 
from the powers granted by Section 7 of 
the act under which the provision is made, 
“to aid the members of the Legislature in 
drafting of proposed legislation.” 


The faults above mentioned are in my 
opinion necessary in the nature of the 
reviser’s work, as I believe the adoption 
of the revision by the Legislature would be 
imperiled, if its author took too free a 
hand in changing legislation under the 
guise of revision. As a result of my exam- 
ination I find that the reviser has adhered 
as far as possible to the actual text of 
existing law, and the legislature will be 
justified in accepting the work as a correct 
statement of such law, good and bad, as it 
is written, without change by design or 
negligence. I do not of course mean to say 
that it is free from possible error; there 
is necessarily some pereentage of error in 
it, but it is small, and if continuous revision 
is adopted as state policy, it can be pro- 
gressively weeded out in subsequent edi- 
tions. 


As to the supplemental information re- 
quired by sub-sections (a) to (e) of Section 
3 of the Act, this data is presented in the 
form of “reviser’s notes,” which are com- 
plete, and are being copied for the printer, 
and which I have examined. They are in 
tabular form with the corresponding §sec- 
tion numbers of the revision, the Compiled 
General Laws, and the Revised General 
Statutes, or the Session Laws, printed 
opposite, so that the treatment of any par- 
ticular statute can be readily ascertained, 
and the reasons for such treatment are 
briefly stated. 


Progress of the Work 


While the preliminary edition of the 
revision is complete, and largely in the 
hands of the printer, and the reviser’s notes 
are in rough draft, and the index partially 
done, there is one branch of the work 
required by the statute which is as yet 
wholly undone, that is, the compilation of 
the volume of annotations. This is not re- 
quired to be submitted to the Legislature, 
and therefore it has been deferred in favor 
of the making of the revision, and for the 
further reason that the revision must be 
complete before annotations can be as- 
sembled to accompany its different sections. 
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I am informed by the reviser that when 
the permanent edition, with its index, 
finally goes to the printer, he can put his 
entire foree to work on the annotations 
and get them to press probably before the 
end of the year. This appears to me essen- 
tial, beeause for the revision to be of service 
to the bar, and meet with its approval, it 
should not be too long unaccompanied by 
annotations. 


The act also requires the draft of a bill 
for the adoption of the revision. This has 
not yet been drawn, but it represents a 
relatively minor task. 


Answering your specifie inquiry 
whether “the present program is in com- 
pliance with the law contemplating it, and 
adequate, complete, in principal correct, in 
substance accurate and dependable, and in 
content coextensive with and in conformity 
to statutory requirements ?,” I can unhesi- 
tatingly answer that it is. 


Answering your further inquiry as 
to the indexing of local bills, I find in the 
reviser’s office a table of population acts, 
which I am informed was done in part as 
a Federal project, but has been worked on 
further in his office. It is conveniently 
arranged for use, and apparently quite 
complete, although I have had no oppor- 
tunity to check its aceuraey. Even if it 
were made by the reviser on state time, I 
feel that it would be abundantly justified, 
and should be kept up to date, because it 
will be of invaluable help in work of legis- 
lative drafting and research, and in fact, 
without some such index it would be abso- 
lutely impossible for your office to advise 
legislators what population acts governed 
any particular political subdivision. As to 
indexing loeal bills, I feel that this should 
likewise be done in the course of time, as 
an aid to legislative drafting and research, 
such index being based on the name of the 
political subdivision affected, as well as the 
subjeet matter, but the work of revision 
is now more pressing. 


Future Legislative Assistance 


Answering your further inquiry as to 
the set up for the performance of duties 
under Section 7, this it seems to me must 
be considered in the light of the future 


not expressed in Chapter 19140, Acts of 
1939. The revision will lose its chief value 
if permitted to grow obsolete. It is so set 
up numerically that the new statutes pro- 
duced by each Legislature can be woven in 
under appropriate section numbers in each 
new edition. It is so condensed in form 
through elimination of annotations, that 
the cost of new editions is kept to a mini- 
mum, and this cost is further reduced 
through the re-use of existing type on pages 
that are not changed. If the reviser’s office, 
(with perhaps a reduced personnel) is 
continued; it can, in the period just before 
and during sessions of the Legislature, 
simply turn its attention from routine 
duties to the drafting of bills and advice 
to legislators; and in the interval between 
sessions ean, in addition to republishing 
the statutes carrying the new laws; produce 
from year to year topical revisions of par- 
ticular titles (such as the proposed bill 
relating to constructive service of process) 
which have fallen into confusion, and which 
the Legislature would be increasingly in- 
clined to accept, knowing that they came 
from a_ disinterested and_ trustworthy 
souree. There has been submitted to me 
by the reviser the partial draft of a bill 
to accomplish the above purposes; I shall 
he pleased to consider it further when it 
is complete. 


For your assistance I have further exam- 
ined the state of the appropriation for the 
work of revision, and I find that almost 
exactly half, to-wit: $9,949.97 remains un- 
expended for the last half of the fiseal year, 
and this will be sufficient to maintain the 
work for this period at its present rate 
of progress. 


Before closing I wish to direct attention 
to another specific problem that has arisen 
in revising the law relating to salaries of 
cabinet officers. These were last formally 
fixed by Chapter 15859, Acts of 1933, at 
$5,000.00 per annum, and continuing ap- 
propriation made therein for their pay- 
ment. See Section 238, Compiled General 
Laws, Supplement. 


Later, the Appropriation Act of 1939 
(Chapter 19280), provided a sum of money 
for the offices in question, which by ref- 
erence to the budget was construed as fixing 
these salaries at $6,000.00 per year. See 


work of your office contemplated by, butff State ex rel Williams vs Lee, 191 So. 697, 


{ 
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and State ex rel Knott vs Lee, 197 So. 681. 
As will be noted, each of these decisions 
was rendered by three justices only, two 
dissenting and one being disqualified, and 
there has since been an addition of another 
justice. The theory of the decision was that 
a clause in Section 11 of the Appropriation 
Act fixed salaries for the biennium covered 
thereby, suspending but not repealing the 
pre-existing law. Quare, should the reviser 
state the salaries at $5,000.00 or $6,000.00? 
Furthermore, the title of the Appropriation 
Act makes reference solely to providing 
funds to pay salaries and expenses of gov- 
ernment, and makes no reference to fixing 
or changing salaries previously set by law, 
whereas the Court’s construction gives it 
this dual effect, notwithstanding that no 
one in the Legislature would have been put 
on notice by reading the title of the Act, 
nor could he have ascertained the changes 


in the law without reading even the body, 
unless read in connection with the budget. 
I think a very serious question arises as 
to whether the Act violates Section 16 of 
Article III of the Constitution, and this 
question was not considered in either of 
the Supreme Court opinions above cited. 
This being an important subject, I would 
suggest that you give it consideration, as 
it would be unfortunate for the reviser’s 
office to make an error that would subject 
it to criticism of the public or responsible 
State officers. 


As I have discharged the commission 
entrusted to me, I respectfully request to 
be relieved, but shall stand prepared to 
render any further assistance within my 
power. 

Very truly yours, 


JOHN M. COE. 


JUDGES CHILLINGWORTH AND TEDDER TAKE 
NOTICE OF THE SOLDIERS’ AND SAILORS’ 
RELIEF ACT 


The following conuunication, under date of January 7, 1941, by Judges C. E. 
Chillingworth and George W. Tedder of the Fifteenth Judicial Circuit to the Clerks of 
the Cireuit Court in Broward and Palm Beach counties will be of interest to Florida 


lawyers : 


Gentlemen: 


It might be of some convenience to you and to the Bar, if we outlined a procedure 
concerning the defaults and decrees pro confesso in civil actions, in the light of the 
provisions of Section 200(1) of the Soldiers’ and Sailors’ Relief Act of 1940. 


In the event a defendant is a corporation, the Act has no application to such 
defendant. In the event a defendant is a co-partnership, an executor, administrator, or 
trustee, and has failed to appear, the matter should be referred to the Court for its 


consideration. 


The Act will apply in every civil action where there is a default of any appearance 
by a defendant, if the defendant is a man or a woman. This is true even though few 
women are in the military service, and those only in a nursing or clerical capacity. 


Before a default or a decree pro confesso may be entered by the Clerk against a man 


or a woman, by reason of a failure to appear, the plaintiff shall first file an affidavit 
setting forth facts showing that such defendant is not in military service. If that showing 
is made by an affidavit on file on the Rule Day, the Clerk may enter the default or 
decree pro confesso. 


If the plaintiff is unable to file such an affidavit, or shall file an affidavit showing 
either that the defendant is in the military service, or that plaintiff is not able to determine 
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whether or not the defendant is in the military service, then the matter shall be referred 
to the Court for its consideration. 


You may advise counsel that it would greatly facilitate a finding in connection with 
the question of military service, if the three certificates contemplated by Section 601(1) 
ot the Act, should be procured and filed. Enclosed herewith is a copy of a letter from 
the Adjutant General of the Army, to Mr. E. G. Newell, bearing date December 18, 1940, 
which outlines the procedure for such a certificate, insofar as the Army is concerned. 
As soon as information is procured for the issuance of such certificates for the Marine 
Corps and the Navy, we will further advise you. 

As soon as we procure any further information concerning the operation of this 
Act, we will advise you, 

Very truly yours, 


C. Chillingworth 
George W. Tedder 
CIRCUIT JUDGES 


Attached to the above communication was the following letter from the Adjutant 
General’s office: 


1. Favorable consideration cannot be given to your request for the issuance of a 
certificate of The Adjutant General as to whether or not a certain person has not been, 
or is, or has been in the military service under the provisions of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940 (Public No. 861, 76th Con., approved Oct. 17, 1940), Seetion 
601 thereof or under its antecedent enactments, section 4 of this act of August 27, 1940 
(Publie Res. No. 96, 76th Cong.), or section 13 of the act of September 16, 1940 (Public 
No. 783, 76th Cong.) under which latter enactments certain benefits of the Soldiers’ and 
Sailors’ Civil Relief Act approved March 8, 1918 (40 Stat. 440) were extended. 


2. Such certificates will be issued only in the following instanees : 


a. Where a request is made by an individual who has been or is now in military 
service, that is, in one of the components of the Army of the United States, concerning 
lis own service. 


b. In other eases, where the request is accompanied by a certified copy of a court 
order entered in the proceeding under the Act cited for which such certificate is required 
and directing that such certificate be procured. 


3. In all cases involving such requests it is necessary that the fullest possible infor- 
mation concerning the identity of the person regarding whom the certificate is desired 
be submitted. This is made necessary because various files of the War Department contain 
some twelve million separate sets of records showing the military service of former soldiers 
and men who are now members of the Army. Due to this fact it is virtually impossible 
to make an intelligent search for, or identify with any degree of certainty, the record 
of any individual unless the information submitted contains his full name, the name 
under which he enlisted or was inducted (if known), the date and place of his birth, 
his last known address and data concerning time and locality of enlistment or induetion 
(if known). 


4. As Army nurses are the only female personnel in the United States Army, any 
requests for certificates regarding military service of women for use in connection with 
the Soldiers’ and Sailors’ Civil Relief Act of 1940, should be submitted directly to The 
Surgeon General who has custody of the records of such personnel. 


E. 8S. ADAMS 
Major General, 


The Adjutant General. 
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GROUNDS, PROCEDURE AND PRINCIPAL 
PROBLEMS IN DIVORCE CASES 


ALFRED A, GREEN, Daytona Beach 


A suit for divorce differs from other suits in chancery. It is in reality a triangular 
proceeding in which the husband, the wife and the State are parties. The marital relation, 
unlike ordinary contractual relations, is regarded by the law and the State as the basis 
of the social organization, and the preservation of that relation is deemed to be for 
the public welfare. Because of this interest of the State, admissions of the parties to 
the suit, even by way of decree pro confesso, amount to but little. Even though there 
is no defense, the bill must be sufficient; proof must be made of the essential averments 
of the bill; and, in addition, there must be corroborating evidence upon all essential 
elements. 


With this introduction we have a better perspective with which to consider the 
essentials of a divorcee suit. By this we know that extreme care must be exercised in 
each suit to have the record complete in every essential. No default, no waiver, no 
consent can be of any assistance to us to cure the omission of any essential in either 
averment or proof. 


For the purposes of this discussion, suits for divorce may be divided into two 
principal classes: Suits in which jurisdictional questions are not presents; and _ suits 
in which jurisdictional questions are presented. 


In a suit for divorce in Florida, there are two jurisdictional prerequisites: Actual 
and bona fide residence in the State for at least 90 days prior to the filing of the suit, 
in all cases not based upon the ground of adultery; and a sufficient averment of one 
or more of the statutory grounds for divorcee. However, where the defendant is a resident 
of a jurisdiction other than this, but appears in person or by his attorney, and submits 
himself or herself to the Court’s jurisdiction, the court may, upon a prayer for affirma- 
tive action by the defendant, proceed to the exercise of complete jurisdiction and grant 
defendant a divorcee. (See Kumrine vs. Kumrine, 106 So. 131.) A divorcee action, being 
transitory, may be instituted in any county in the State, but defendant may invoke his 
statutory right to defend the suit in the county of his residence (Evans vs. Evans, 194 
So. 215), and may cause dismissal of the bill filed in another county. Pleas having 
been abolished, this claim of privilege should be incorporated in the answer and determined 
by the Chancellor at a separate hearing in advance of the hearing upon the merits. 


1. 
Suits in which jurisdictional questions are presented: 


The Statutes (Section 4983 Compiled General Laws of 1927) of this State provide 
nine grounds for divorce. However, almost all divorcee suits are based upon one or more 
of the following grounds: Adultery; wilful, obstinate and continued desertion of the 
plaintiff by defendant for one year; extreme cruelty by defendant to plaintiff; habitual 
indulgence by defendant in violent and ungovernable temper. The test to determine a 
suitor’s right to divoree under one or more of these four grounds may be summarized 
as follows: It is not the policy of the law to grant divorces for post-nuptial causes 
short of marital infidelity when such causes do not in fact render one of the parties 
ineapable of performing the duties incident to the marriage status. Relief is given in 
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such eases by the Court on the ground that the conduct of one party renders it impracti- 
cable for the other party to perform the marital duties. (Hancock vs. Hancock, 55 Fla. 
680, 45 So. 1020; Hickson vs. Hickson, 55 Fla. 556, 45 So. 474.) 


To prove adultery for the purposes of divorce, specific acts need not be attested 
by eye witnesses, and it is sufficient if circumstanes proved are such as to lead the 
guarded diseretion of a reasonable and just man to the guilt of the participant. The 
admission or confession of adultery on the part of a defendant in a divorcee proceeding, 
without any substantive evidence of the act, is not sufficient or proper evidence to 
authorize the Court to dissolve the marital bonds; as such admission, standing alone, 
smacks of collusion. 


In a husband’s suit for divorce, based on wife’s adultery, investigation should be 
made to ascertain whether the neglect of the husband to provide support for his wife 
or in any manner to concern himself about her has conduced to or aided in her adultery. 
If his conduct has conduced to or aided in the act of adultery, the court will deny him 
a divorce. (MeMillan vs. MeMillan, 120 Fla. 209, 162 So. 524.) 


In a suit by the wife for separate maintenance, the defendant husband may set up 
adultery as a ground for divorce from the wife and pray divorce from the plaintiff as 
affirmative relief, even though he is not a citizen of the State of Florida so as to 
entitle him to institute and maintain an original suit in this state for divorce. 


Section 4988, Compiled General Laws of 1927, in terms, denies to an adulterous 
wife alimony upon her suit to obtain alimony without seeking a divorcee. However, 
Section 4989, which authorizes a wife to obtain maintenance of her minor children and 
herself when the wife is living with the husband or living apart from him through his 
fault, does not contain any such limitation. Sections 4988 and 4989 are Sections 1 and 2, 
respectively, of Chapter 3581 of 1885, and it may be argued that the omission in Seetion 
4989 of the express provisions in Sections 4988, which denies alimony to an adulterous 
wife, indicates the intention of the Legislature not to deprive an adulterous wife of 
the alimony and maintenance provided by Section 4989 until such time as the husband 
has obtained a divorce from her, 


Desertion, within the meaning of our Statute, consists of three things: (1) An 
actual cessation of cohabitation for the period specified; (2) The wilful intent of the 
absent spouse to desert; and (3) The desertion by that spouse against the will of the 
other. The essence of the wrong of desertion consists in the refusal of a husband or wife 
to live with the other, when that other wants the deserting spouse to live with him or her. 
In computing the time or duration of the desertion, the time during which proceedings 
for divorce are pending between the two should be excluded. (Coslick vs. Coslick, 136 
Fla. 443, 181 So. 832, 182 So. 835; also, Woodward vs. Woodward, 122 Fla. 300, 165 
So. 46; Palmer vs. Palmer, 36 Fla. 385, 18 So. 720.) 


It is essential to prove an intention to desert; and continued separation between 
husband and wife which may be consistent under the proof with no intention wilfully 
and obstinately to desert, is not a desertion under the Statute. It is immaterial which 
of the parties leaves the marital home; the one who intends bringing the cohabitation 
to an end commits the desertion. The party who drives the other away is the deserter. 
A husband without the wife’s consent has a right to establish the family domicile and 
it is her duty to live with him at his domicile if it is reasonably possible for her to do so. 
When the husband without cause abandons the wife and makes no offer to resume the 
marital relation, she will not be denied a divorce because she makes no effort to bring 
him back; and willingness for, or tact acquiescence in the desertion, on the part of the 
deserted spouse, will not defeat the cause of action if such wilful desertion is obstinate 
and continued for the period of a year. Thus, the refusal by a deserted spouse to resume 
marital relations after the obstinate, wilful and continued desertion for a period of a 
year, does not deprive him or her of the right to a divorce on the grounds of such 
desertion. 
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The usual definition of “extreme cruelty” as a cause for divorce, is that it consists 
of such conduct of husband or wife as will endanger the life, limb or health of the other, 
or create a reasonable apprehension of bodily hurt. But what conduct will reach the 
requirements of this rule will depend upon the circumstances of each ease. In arriving 
at a conclusion as to what cruelty may be properly termed “extreme,” the court will 
consider: the mental and physical condition of the person upon whom the violence is 
inflicted; whether the act of violence was a single and exceptional act and the provocation 
under which it was committed; and whether the circumstances under which it was com- 
mitted would induce the belief that a repetition was very improbable. It has been held 
that mere inconvenience, unhappiness or incompatibility of temperament or disposition, 
rendering the marriage relations between the parties disagreeable or even burdensome, 
will not authorize a decree of divorce for extreme cruelty; but, during recent years there 
appears to have been a relaxation of this rule and it may now be that incompatibility 
of temperament which renders the marriage relation between the parties disagreeable 
and unbearable may authorize a decree of divorce for extreme cruelty. 


An indication of this trend may be found from the following language in a recent 
opinion and judgment of the Supreme Court of Florida: 


“Extreme cruelty as ground for divorce is relative. What constitutes it may 
be determined by the degree of one’s culture, his emotions, nervous reaction 
or moral sense. It may also be tested by acts or social conduct to which the 
spouse affected is allergic. The rapid change in social conventions may gen- 
erate conditions that bring on extreme cruelty. One spouse may indulge a 
habit to which the other is allergic that would be extremely painful, depend- 
ing on the nature of the affected spouse. Any habitual indulgence on the 
part of one spouse that causes mental torture, undermines the health, or 
tends to dethrone the reason of the other, is sufficient to constitute extreme 
cruelty as ground for divorcee.” (Diem vs. Diem, 193 So. 66.) 


To warrant a divorce on the ground of habitual indulgence by defendant in violent 
and ungovernable temper, the violent and ungovernable temper must have been displayed 
toward the plaintiff, and habitually, with the effect of rendering life an oppressive and 
intolerable burden, making it impracticable to discharge the marital duties. The term 
“habitually” used in the Statute is not synonymous with the word “frequent.” Frequent 
indulgence in such violent and ungovernable temper may ripen into and become habitual 
indulgence, but until it becomes habitual, it affords no ground for a divoree under the 
Statute. (Kellogg vs. Kellogg, 93 Fla. 261, 111 So. 637). Hence, occasional petulance 
or outbursts of passion are insufficient. 


In preparing the bill of complaint, it is not sufficient to allege in general terms 
the statutory cause for divorce. In addition to the general charge, the plaintiff must 
specify leading facts, or at least some facts upon which the general charge is based. 
These faets must be so definitely alleged as to apprise the defendant of the nature of 
the facts to be proved and to enable defendant to prepare his or her defense, as well 


as in order that the Court may judge whether, the facts being proved, they will support 
the general charge. 


The courts are liberal in permitting amendments to the bill of complaint. If due 
notice is given to the defendant, an amendment may be made which is in effect a different 
suit. Recently, in a case where the bill of complaint sought a divorce on the ground of 
habitual indulgence by defendant in violent and ungovernable temper alone, and the 
evidence was insufficient to support the charge but was sufficient to support a decree 
on the ground of extreme cruelty by defendant to complainant, the Supreme Court of 
Florida reversed the decree of the lower court, granting a divorce upon the ground of 
habitual indulgence by defendant of violent and ungovernable temper with directions 
to permit the plaintiff to amend the bill of complaint to charge extreme cruelty by 
defendant to complainant to conform to the proofs. (Palmer vs. Palmer, 184 So. 654.) 
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If your client is the wife, the problem of financing either the prosecution or defense 
of the suit and her support and maintenance during the suit is a very practical and 
important one which should be fully considered and adequately provided for in the bill 
or answer when it is filed. The law regards the wife as the favored suitor, and, upon a 
proper showing, will require the husband to support and maintain her during the suit 
in a manner in keeping with her station in life and provide her with counsel and suit 
money to enable her to meet her husband upon a basis of equality. To obtain an allowance 
for temporary alimony and suit money these things must be made to appear: (1) The 
marriage of the parties; (2) The bill makes out a prima facie case; (3) The necessity 
of the wife from want of means or sufficient means to support herself during the 
litigation and with which to employ counsel; and (4) The husband has the means to 
supply the necessity. The poverty and inability of the husband to pay does not avoid 
his duty to do so, and upon proper application the court will make an order in the 
cause staying any further proceedings by him therein until he has complied with the 
court’s order for maintenance and suit money. Also, the court will require payment of 


a reasonable attorney’s fee to the wife’s counsel as a condition to permitting the husband 
voluntarily to dismiss his suit. 


Counsel representing the wife should make application for suit money and main- 
tenance at the earliest time possible; some authorities hold the right to this allowance 
is waived if application is not promptly made. If counsel represents the husband and 
is confronted by such an application by the wife, he should carefully consider an immed- 
iate conference with the wife’s counsel to reach an amicable determination for a consent 
order to cover the situation. Due to partisanship for their client’s cause or lack of 
experience and familiarity with such matters, counsel sometimes unnecessarily expend 
a large amount of time for which they receive no adequate compensation in blindly 
opposing the wife’s application for suit money and temporary maintenance, with the 


result that their client is required to pay more than he could have arranged for under 
a consent decree. 


Experience teaches us that seldom, if ever, is either party satisfied with the result 
of a divorce suit. Therefore, it is suggested that when counsel is employed he adequately 
protect himself as to costs or fees. If your client is the husband, you ean proceed as 
in any other business transaction. But, if your client is the wife the situation is entirely 
different. No valid contract can be made with her, and the court’s order awarding her 
counsel fees and suit money usually provides that such payments shall be made directly 
to her. When, as and if these moneys are paid to the wife, great difficulty may be 
encountered in persuading her to disgorge them. Therefore, adequate prior arrangement 
should be made for the payment of these moneys to the Clerk of the Court for the use 
of counsel. (Smith vs. Smith, 107 So. 257; Kolb vs. Kolb, 137 So. 237). When a party, 
without just cause, seeks to change counsel during the suit, the court will require him 
or her to pay, or provide for the payment of, a reasonable fee to counsel hefore the 
change can be made of record. (Diem vs. Diem, 136 Fla. 824, 187 So. 569.) 


To enforce payment of temporary alimony and suit money awarded to the wife, 
Section 4990, Compiled General Laws of 1927, provides that when the husband is about 
to remove himself or property out of the State, or frandulently convey or conceal it, 
the court may award a ne exeat or injunction against him or his property, and make 
such order or decree as will secure the wife’s alimony to her. Section 4989 provides that 
the Court shall make such orders as may be necessary to secure to her such maintenance 
or contribution as may be awarded to her persuant to the provisions of that section. 
When properly and promptly used, the means provided by these various sections of our 
Statutes constitute a very efficient means of persuading a reluctant defendant to comply 
with the order of the court. If, however, the husband absents himself from the State 
to avoid the process of the court, it may be necessary to invoke the aid of one of the 
criminal Statutes to persuade him to return. 
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Atter the court has made and entered its order against the husband for temporary 
alimony and suit money, compliance with that order may be enforced by contempt 
proceedings; provided, of course, that the defendant is within the jurisdiction of the 
court and can be served with the preliminary demand and the rule to show cause. 


Prior to final decree, at any time after the order for temporary alimony has been 
made—and even after the rule has issued—the defendant may obtain a modification of 
the order so as to decrease the amount of the payments upon a showing of his inability 
to make the payments. Past due and unpaid installments of temporary alimony do not 
constitute a vested property right of plaintiff and may be modified or taken away 
entirely by subsequent order of the court prior to final decree. There is a marked dis- 
tinction between permanent alimony decreed upon the dissolution of a marriage relation, 
and an allowance pendente lite of temporary alimony. In respect to the latter, the parties 
stand before the court in the continued relation to each other of husband and wife; but 
in respect to alimony allowed and to be paid after the divoree from the bonds of 
matrimony, they stand before the court in such a status that the legal liability of the 
divorced husband to pay the permanent alimony is in the nature of an obligation or 
duty to a stranger. (Duss vs. Duss, 92 Fla. 1081, 111 So. 382.) 


As to the right of the wife to temporary alimony on appeal, the allowance will 
be made upon a showing to the court that the husband has means wherewith to live 
and litigate, whereas wife is without such means and must have counsel to enable appellate 
court to be advised by appropriate briefs and arguments on her rights. A decree granting 
divorce and alimony is, when appealed from, not regarded as “final” until affirmed 
by the Supreme Court, and pending the appeal the Supreme Court can grant alimony 
pendente lite, counsel fees and costs of perfecting the appeal, where needs of the wife 
and the ability of the husband make such an order appropriate. A wife appealing from 
a final decree denying divorce sought by her has the burden when seeking alimony, 
suit money and support money allowances pending determination of the appeal, to show 
that she is acting in good faith and has reasonable grounds to believe that her appeal 
will be successful. (Phifer vs. Phifer, 124 Fla. 223, 168 So. 9; Woodward vs. Woodward, 
122 Fla. 300, 165 So. 46.) 


While the decree awarding permanent alimony is not a contract obligation that is 
secured from legislative violation by the contract clause of the Federal and State consti- 
tutions, yet, where past due installments of alimony under such decree remain unpaid, 
they do constitute vested property rights of which the party cannot be deprived except 
by the due process of law. (Van Loon vs. Van Loon, 182 So. 205.) In this important 
respect permanent alimony differs from temporary alimony. 


By Chapter 16780, Acts of 1935 (No. 4993 (1) of Compiled General Laws of 1927, 
Permanent Supplement, the Legislature authorized the circuit court to modify decrees 
for alimony or maintenance made either upon voluntary agreements between the husband 
and wife or decree of court of competent jurisdiction. In Van Loon vs. Van Loon, 132 
Fla. 535, 182 So. 205, the Supreme Court of Florida held this Statute to operate 
prospectively, but not retroactively, to authorize modifications of alimony decrees as 
to future payments from the date of application, and affirmed the decree of the lower 
court denying a prayer for the modification of the decree as to payments in default 
when the petition was filed. 


This Statute is important on this point, but is of much greater importance in its 
effect upon voluntary agreements between the husband and wife as to property settlement 
or future support, maintenance or alimony, and should be carefully considered by every 
attorney who is called upon to prepare or consider such an agreement. In substance, 
the Statutes provide that whenever any husband or wife shall have entered into an 
agreement providing for the payment for, or in lieu of, separate support, maintenance 
or alimony, whether in connection with any action for divorce or separate maintenance, 
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or with any voluntary property settlement, or whenever any husband has pursuant to 
decree of any court of competent jurisdiction been required to make to his wife any 
such payments, and the circumstances of the parties or the financial ability of the 
husband shall have changed since the exeeution of such agreement, or the rendition of 
such decree, either party may apply to the cireuit court of the cireuit in which the 
parties, or either of them, shall have resided at the date of the execution of said agree- 
ment, or shall reside at the date of such application, or in which such application shall 
have been executed, or in which such decree shall have been rendered, for an order and 
judgment decreasing or increasing the amount of such separate support, maintenance 
or alimony, and the court shall make thereon such order and judgment as justice and 
equity shall require, with due regard to the changed cireumstanees and the financial 
ability of the husband, ete. As such, the Statute becomes a part of every contract within 
the scope of its terms and operates to make uncertain and speculative the future per- 
formance of the contract by the husband. The Statute is particularly important in cases 
where persons now residents in Florida previously resided in another State and there 
made a separation agreement as to their respective property rights not then in contem- 
plation of divorce but subsequently in this State one party filed suit for divoree and 
seeks to have a court of this State approve, confirm and give effect to the property 
settlement and to have it incorporated into the final decree. The agreement may be valid 
in the State where it is made, but an attempt to enforee it in this State may encounter 
difficulties because of this Statute. 


The apparent gravity of these considerations may be minimized or obviated entirely 
by recent opinions and judgments of our Supreme Court construing this Statute and 
proceedings brought under it. In Norton vs. Norton, 179 So. 414, statements are made 
which indicate the Statute is applicable only to contracts made in this State; also, that 
there is a definitely recognized difference between a property settlement in connection 
with a divorce and an agreement to pay stated sums at certain intervals in lieu of 
alimony and suit money. However, the effect upon the Statute of this difference is not 
stated. Later, in Dix vs. Dix, 191 So. 205, it is stated that this Statute does not apply 
to a property settlement contract between parties to a divorcee suit. 


The effect of these decisions may be to eliminate executed property settlements 
from the scope of the Statute, thereby leaving it applicable only to executory contracts 
for future installments of alimony. This I leave to your superior wisdom and judgment 
for decision. 


Notwithstanding the Statute, there is one advantage in having a contract between 
the parties, whether it be an executed property settlement or an exeeutory contract for 
future installments: As a general rule the obligation to pay alimony dies with the husband, 
but agreement of the husband to bind his representative to do this has been upheld, and 
there is no prohibition against it in this State. (Allen vs. Allen, 150 So. 237.) Therefore, 
if a contract within the scope of this decision is obtained, the wife is protected as to 
installments accruing subsequent to the death of the husband. It should be remembered 
that the contract cannot harm the wife unless she be deceived by it to relinquish without 


adequate consideration some valid vested rights, for even in the absence of the contract 
the wife has no assurance the husband will make, or be required to make, the payments 
specified in the decree, for the Statute gives the court the authority subsequently to 
modify the amount of the alimony decreed to the wife. Everything considered, it is 
suggested that counsel give careful consideration to a contract of this nature in all cases 
where he represents the wife and some such arrangement is contemplated. 


It may be contended that such agreements are contrary to public policy and are 
not favored by the court. Under the early English common law, agreements on the part 
of the husband and wife to live separate and apart were illegal as against public policy, 
but later judicial opinion experienced a change in publie poliey on this point. The 
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general rule, both in England and in this Country, appears to be now that such agree- 
ments, when they contemplate a separation in praesenti or the continuance of an existing 
separation, are predicated on a moving cause, and not on mutual volition or the mental 
caprice of the parties, will be upheld. Likewise, according to the weight of authority, 
bona fide agreements relating to alimony or the adjustment of property rights between 
husband and wife, though in contemplation of divorcee, will be upheld, if not directly 
conducive to the procurement of a divorce, For many years past the Supreme Court 
of Florida has upheld and given effect to agreements of this kind. In facet, it would 
appear that courts generally have encouraged parties amicably and voluntarily to settle 
all questions regarding their property and property rights when they have reached a 
parting of the ways. 


Although this right to obtain a modification of a contract or decree is a statutory 
right, it is held the divorced husband cannot proceed under the Statute to obtain a 
modification of a final decree for the payment of alimony until he has complied with 
the terms of the decree by payment of sums decreed to be paid, as well as attorneys’ 
fees decreed by the court to be paid to the wife. (Selige vs. Selige, 190 So. 251.) 


In considering and planning the defense of a divorce suit, thorough inquiry should 
be made to ascertain whether there is evidence available to support the defense of 
recrimination or condonation. 


The defense of recrimination proceeds upon the theory that the defendant to an 
action for a divorce may set up as a defense in bar that the plaintiff was guilty of 
misconduct which in itself would be a ground for divorcee. This right to set up one 
matrimonial offense in bar of another is an application of the equitable rule that one 
who invokes the aid of a court must come into it with a clear conscience and clean hands. 
It is not essential to the defense of recrimination that the acts of the plaintiff in an 
action for divorcee constituting a recriminatory defense be of the same character as the 
acts of the defendant for which the divorce is sought, provided the recriminatory acts 
set up are placed upon the same level as ground for divorce as those on which the 
plaintiff’s action is based. Under this rule, where the matter pleaded in defense would 
entitle the defendant to a decree had it been presented in a bill brought by himself, 
relief should be denied to the plaintiff. Extreme cruelty may be shown as defense to a 
suit for divorce for adultery; although some jurisdictions hold a contrary view. Adultery 
is a good defense to a suit for a divorcee for cruelty. Desertion may be pleaded as a 
defense to a suit for a divorce for adultery, and adultery is a bar to a suit for a divorcee 
for desertion. The Supreme Court of Florida has adopted the general rule that to 
constitute a defense by recrimination the misconduct that the defendant charges the 
plaintiff with must be such that if proven will afford defendant a ground for divoree. 
(See MeMillan vs. MeMillan, 162 So. 524.) Except where adultery is the basis of the 
recrimination, it is an affirmative defense and must be pleaded in the answer with the 
same particularity as the charges in a bill for divorce. However, the court, in its dis- 
cretion, may take notice of proved adultery as bar, by way of recrimination, though 
not pleaded. (Welch vs. Welch, 112 Fla. 590, 152 So. 173.) 


The Supreme Court of Florida has defined “condonation” to be the forgiveness 
of an antecedent marital offense on condition that it shall not be repeated and that the 
offender shall thereafter treat the forgiving party with conjugal kindness. (Fekany vs. 
Fekany, 118 Fla. 698, 160 So. 192.) Generally, condonation is an affirmative defense 
which must be specially pleaded; but, where there is reason to believe that condonation 
exists, the court may ex officio direct an inquiry to it at any time before final decree, 
in order to guard against fraud and collusion. (Crews vs. Crews, 130 Fla. 499, 178 
So. 139.) 


Condonation of the violation of the marital duties and obligations is conditioned 
on the future good conduct of the offending spouse, and a subsequent offense on his 
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or her part revokes or nullifles the condonation and revives the original offense as a 
cause for divorcee. Generally, condonation may be forfeited by subsequent conduct which 
would be of a slighter nature than would warrant the granting of a decree of divorce. 
In other words, acts which do not in themselves constitute a ground for divorce may, 
nevertheless, revoke and forfeit the condonation. Inasmuch as condonation is upon the 
condition that the plaintiff shall be thereafter treated with conjugal kindness, it follows 
that acts of conjugal unkindness, even though not a ground for divoree, are sufficient 
to show a breach of the condonation. 


FE. 
Suits In Which Jurisdictional Questions Are Presented: 


Since the enactment of the statute (Chapter 16975, Laws of Florida, 1935) reducing 
to 90 days the period within which plaintiff must have resided in the State of Florida 
before the filing of a bill for divorce, there have been many attempts by persons not 
bona fide residents of this State to obtain divorcees against a spouse who, likewise, was 
not a bona fide resident of this State. The Supreme Court of Florida has stated that 
this Statute contemplates the establishment of a bona fide residence in this State, not 
merely a sojourn herein for 90 days. Inasmuch as the establishment of a residence here 
depends to a large extent upon the intentions of the party, which are most difficult 
correctly to ascertain and determine, it is necessary for counsel to formulate his own 
standards and judge each case accordingly. In formulating this standard, the following 
should be considered: It is generally held that a person’s residence is the place in which 
he has voluntarily fixed his abode, not for a mere special or temporary purpose, but 
with a present intention of making it his permanent home; it is generally held that 
merely going to a State for the purpose of securing a divorcee, and residing there the 
required length of time, but without any intention of remaining there permanently or 
indefinitely, is not sufficient to establish a residence upon which to give the court 
jurisdiction in divoree proceedings. 


It is an elementary proposition that a State cannot exercise through its courts 
jurisdiction to dissolve a marriage where neither spouse is domiciled within the State. 
The Supreme Court of Florida has on several occasions stated that residence for the 
statutory period is necessary to give a court of this State jurisdiction of the subject 
matter of a proceeding for divorce. 


So essential to the jurisdiction of the court is the actual, bona fide residence of the 
parties, that even an admission thereof by the parties is ineffectual to confer jurisdiction 
upon the court. 


Where a divorce suit is filed in this State by a bona fide resident of the State of 
Florida against a non-resident defendant who is not personally served with process and 
does not personally appear in the cause, counsel should carefully consider the possibility 
that the divorce decree may not be entitled to full faith and credit outside of the State 
of Florida. Many States, including the State of New York, have refused to recognize 
and accept as valid such decrees. Some States will recognize such deerees when based 
upon a ground of divoree which is a ground of divorce in that State. The Supreme Court 
of Florida has held that a divoree decree of a foreign State, although rendered without 
personal service on, or personal appearance of, a non-resident defendant, should be 
recognized here by the law of comity, unless there are valid reasons to the contrary, but 
that our courts are not bound to recognize the decree. (Beckwith vs. Bailey, 119 
Fla. 316, 161 So. 576.) 


From this we see there exists a very great responsibility upon counsel for plaintiff 
in a divorcee suit to see that the reeord contains a showing of bona fide residence of the 
plaintiff sufficient to give the court jurisdiction of the person of plaintiff and the subject 
matter of the suit, so as to make the decree valid in this State; and that if he hopes to 
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have the decree valid in other States he must arrange to have the defendant personally 
served with process or the defendant must voluntarily enter an appearance in the cause. 


If counsei represents the non-resident defendant who wishes to challenge the alleged 
residence of the plaintiff and the jurisdiction of the court over the subject matter of the 
suit, great care is necessary to present that challenge in a manner which will not consti- 
tute a general appearance in the cause so as to give the court jurisdiction over the person 
ot the defendant. For the purpose of illustrating what we believe to be the proper 
procedure under these circumstances, let us assume that a suit is brought in the Cireuit 
Court of Volusia County by “A,” the wife of “B,” who is a resident of New York City. 
The bill for divorce is filed 91 days after “A” rented an apartment in the City of 
Daytona Beach, which she has occupied continuously since that date. The sworn bill 
of complaint sufficiently avers “A’s” residence and apparently entitles her to the process 
of the court. Counsel may consider presenting his challenge to the court’s jurisdiction 
either by application to the Supreme Court of Florida for a writ of prohibition to 
restrain the plaintiff and the judge of the lower court from proceeding further with the 
cause or by special appearance in the lower court for the sole purpose of filing a motion 
to quash the process issued in the cause. Since the Supreme Court of Florida in Cherry 
vs. Heffernan, 182 So. 427, held that such an application for writ of prohibition — 
constitutes a “general appearance” and submission to the jurisdiction of the court, a 
proceeding of this kind is dangerous and should be used only after due consideration. 
Inasmuch as any proposed “special appearance” which includes or makes any motion 
which involves the merits of the cause, such as the averment that plaintiff left the party’s 
matrimonial domicile in another State solely for the purpose of instituting divorce 
proceedings, constitutes a “general appearance” in the cause, regardless of defendant’s 
intent and regardless of the name given to the motion, great care must be used in 
drafting the special appearance. Forms of such special appearances sufficient for this 
purpose and approved by the Supreme Court will be found in the opinions and judgments 
of the court. 


Such action by special appearance proceeds upon the theory that plaintiff and 
defendant being non-residents of the State of Florida, plaintiff was not entitled to 
maintain a divorce suit here and the court was without jurisdiction of authority to issue 
its process binding the defendant. In other words, that the purported process is a 
nullity. When the motion is filed it is the duty of the lower court to proceed immediately 
to dispose of it and the burden is on the plaintiff to show that she was entitled to 
acquire and establish a domicile separate from her husband at the time she attempted 
to do so in Florida and that she has, in fact, established a bona fide residence in Florida. 


If the court sustains the motion to quash the process, the suit is over. But, if the 
court denies the motion to quash, another serious problem is presented: Shall defendant 
permit the suit to go by default, shall he appeal, or shall he appear and defend? 
Fortunately, our Supreme Court has held that when the motion to quash the service 
is overruled, the defendant may pursue his contention by appeal without waiving his 
right under the special appearance and without submitting himself to the jurisdiction 
of the court for any purpose other than to challenge the jurisdiction. (Bowmall vs. 
Bowmall, 174 So. 14, 127 Fla. 747.) This removes the very serious question of whether 
the taking of the appeal from the court’s order overruling the motion to quash service 
constitutes a general appearance—in a number of opinions and judgments of the Supreme 
Court it is held that an appeal from a final decree on the merits or the suing out of a 
writ of error to final judgment operates as a general appearance. 


In deciding the course of action—other than appeal—to be followed atter the motion 
is overruled, counsel should consult competent counsel in the State of residence of the 
defendant and ascertain the effect that probably will be given in that State to a final 
decree based upon a decree by default and the effects of such decree in other States in 
which the parties own property. If the State of residence of the defendant will not give 
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full faith and eredit to the final deeree upon such a default, then the decree may be of 
little value to the plaintiff and of little detriment to defendant. The entry of an appear- 
ance and active defense of the cause may, therefore, result in serious damage and detriment 
to the defendant that otherwise could be avoided. 


Much more could be added to this paper, which is now too long, but time does not 
permit—so I close with one final suggestion: Extreme care should be used in the drafting 
of the final decree in the eause so that it may clearly show adequate findings of fact 
to support provisions therein: 1—As to the residence of the plaintiff and defendant; 
2—As to the jurisdiction of the court over the subject matter and the parties; 3—As to 
the statutory ground or grounds of divorcee upon which the decree is granted; +—As to 
such property matters as are covered by the decree; 5-—As to the alimony and suit money 
awarded to plaintiff; and 6—As to the custody and support of the children; and, finally, 
a provision reserving to the court jurisdiction in the cause to make such other and 
further order as justice requires. It should be remembered that valuable property rights 
of the parties, or their heirs or descendents, in other States may be affected by this deeree 
and it may be necessary to use the same in another State as to property rights. Only a 
decree complete in all essentials accompanied and supported by a record clearly showing 
compliance with all necessary jurisdictional requirements will be adquate for such an 
importayt purpose in a foreign State. 


Annual Convention to be held in Tampa, March 27, 28 and 29. 


EXTRATERRITORIAL EFFECT OF 
DIVORCE DECREES 


By MALCOLM McDERMOTT 
Professor of Law, Duke University 


While the wording of the topic 1 have been asked to discuss does not make it clear, 
I assume that we are here concerned with the question of what recognition will be 
. accorded elsewhere to Florida divorce decrees, rather than with that of what recognition 
Florida herself will accord to divorces obtained elsewhere. Your own Supreme Court 
in the leading case of Beckwith vs. Bailey, 119 Fla. 316 (1935), has rather thoroughly 
answered the latter question, indicating its attitude toward divorce decrees pronounced 
in other states. I take it, therefore, that it is proper here specifically to direct attention 
to that body of law dealing with the recognition that will be given in other states to 
deerees of divorce obtained here in your State under the statute of 1935. In doing this 
we shall, of course, leave out of account all questions of policy and sociology pertaining 
to marriage and divorce. We shall, however, have recourse to decisions involving similar 
statutes from other states, and decisions dealing with the constitutional implications 
involved. 


In entering upon such a discussion, it seems inescapable that by way of preface 
certain legal truisms should be stated, not that they are unfamiliar to lawyers, but rather 
that the ground-work may properly be laid for presenting the more difficult problems 
to be dealt with hereafter. 


It is axiomatic that for any court to pronounce a valid decree it must have juris- 
diction. The basis of jurisdiction varies according to the type of proceeding involved. 
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In divorce proceedings, that basis of jurisdiction is domicile. This is true because the 
marital relation is a status, and under private international law status is controlled by 
the sovereign within whose boundaries the parties are domiciled. Accordingly, all American 
and English authorities support the proposition that a divorce granted in the court of a 
state where neither party is domiciled is void and not entitled to recognition anywhere. 
Even the appearance and actual consent of both parties will not confer jurisdiction, 
if neither be domiciled within the state of the forum. This important matter of terminating 
the marital status is one to be dealt with alone by the domiciliary sovereign, and by 
common consent all other states refuse to interfere. 


Conversely, where the court granting the divoree had jurisdiction by virtue of the 
fact that both parties were domiciled within the state, then such decree is entitled to 
recognition everywhere, and under article 4, sec. 1 of the Federal Constitution its validity 
must be recognized by the sister states. The operation of this fairly simple rule is aided 
by the further rule that on marriage the domicile of the wife becomes that of her husband, 
and, in general, follows his. 


If this were all that is involved, then the course of divorcee, contrary to that of true 
love, would run smooth, at least from a legal point of view. The difficulties and com- 
plications arise from the fact that by American law husband and wife may have separate 
domiciles. Our law must therefore determine which, if either, of these separate sovereigns 
may sever the marriage bend. If such severance be permitted, then a further underlying 
question must be answered, and that is, how and in what cireumstances a spouse may 
acquire a separate domicile for this purpose. Other questions at once begin to multiply, 
involving the extraterritorial effect of such one-sided severance, the requisite procedure 
for a binding judgment thereon, the rights of third parties, and sundry cognate problems. 

To thread one’s way through this maze, it may perhaps prove helpful to begin by 
stating a simple case, and ascertain what the authorities, particularly the United States 
Supreme Court, have adjudicated thereon. 


Let it be supposed that a husband and wife are living together in their home in 
state A, whereupon the husband without proper cause leaves the wife and establishes 
a domicile in state B. This he may actually do, since the husband may change his domicile 
at will. Under American law, contrary to the established rule in England, the wife may 
nevertheless retain her domicile in state A, certainly so if she has grounds for divorce. 
In such cases her domicile is not carried along with that of her husband. State A is, 
in such instances, called the “matrimonial domicile,” since it is the domicile of the couple 
where last they lived together as man and wife. This matrimonial domicile is important 
because, apparently, under the authorities, it may do what sometimes may not be 
accomplished in other separate domiciles. In the much discussed case of Haddock vs. 
Haddock, 201 U. S. 562 (1906), it was laid down, among other things, that the wife 
could hold onto the matrimonial domicile in New York, and could there maintain her 
suit for divorcee against her husband who had established a new domicile in Connecticut. 
To the same effect are the decisions in Thompson vs. Thompson, 226 U. 8. 551 (1913), 
and Atherton vs. Atherton, 181 U. 8. 155 (1901). From these opinions it seems clear 
that the Supreme Court of the United States holds that the injured spouse remaining 
at the matrimonial domicile may there obtain a valid deeree for divoree, even though 
the absent spouse be served by publication only, and that such decree must be accorded 
full faith and credit in the other states. 


But, these decisions do not mean to say that where husband and wife have separate 
domiciles, only the matrimonial domicile ean render a binding decree of divorcee against 
the absent spouse. They merely undertake to say that this can be done. As a matter 
of original poliey, it might have been well to require that the injured spouse should 
always bring his or her suit for divorce in the court of the matrimonial domicile. This 
would have greatly simplified matters, and would have worked no real hardship on the 
parties, but it will suffice to say that no such rule has ever been set up. 
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On the contrary, the overwhelming number of American authorities from the state 
courts recognize that either spouse may leave the matrimonial domicile, acquire a domicile 
in another state, and there obtain a valid decree for divorcee against the absent spouse 
who has either remained at the matrimonial domicile or who has acquired a domicile 
in a third state, and on whom service of process is had by publication only. The theory 
of these holdings is briefly, that the spouse obtaining the divorcee had, by establishing 
a domicile in the state of the forum, brought the marital res within the jurisdiction of 
the court, and such court at the plaintiff’s instance having severed the marriage tie, 
it is severed everywhere and for all purposes. The picture is that of two persons tied 
to one another by an elastic cord; when one of the parties draws his end of the cord 
into another state and there properly invokes the jurisdiction of a court to cut the cord, 
then it must follow that the cord is cut, and the party remaining in the other state is 
freed whether he or she likes it or not. By some such reasoning as this the great majority 
of states have held that a divorce regularly obtained at the bona fide separate domicile 
of one of the spouses will be reeognized as valid, even though the absent spouse was 
not personally served with process and did not appear, and even though the divorcee 
was not obtained at the matrimonial domicile. 


It might seem that this majority view would gradually solve our difficulties, and 
bring about the much desired uniformity and certainty in this important field of family 


law, but unfortunately such has not been the ease and is not likely to be, for the fol- 
lowing reasons: 


1. A substantial number of states, including such important ones as New York, 
Massachusetts, and Pennsylvania, persist in holding that they will not, except in a 
restricted type of cases, recognize foreign divorees granted under the facts above stated. 
The result is that we have the grossly anomalous situation of two persons being husband 
and wife in one part of the country, but freed from the bonds of matrimony in the other 
part, with all of the complications that must ensue therefrom. 


2. The United States Supreme Court has held in Haddock vs. Haddock that one 
state is not required under the full faith and credit clause to recognize a divorcee obtained 
in another state where service of process was had by publication only, at least where 
such divorcee was not obtained at the matrimonial domicile but in a new domicile acquired 
without justification. Since this pronouncement in the Haddock ease in 1906, the situation 
with respect to state court action has remained virtually the same as it was theretofore, 
the majority saying they will continue to recognize such divorces, while the minority 
decline to do so. In other words, the Haddock case brought no relief, and the earlier 
Atherton case, wherein recognition of a foreign divorce was required by the Supreme 
Court under the full faith and credit clause, was confined to its particular faets, to wit, 
the situation where the divorce was obtained at the matrimonia! domicile and against 
the spouse who had absented herself without cause. Thus it is that the anomaly continues 
of having persons divorced in one state but married in another, except in eases falling 
within the narrow rule of the Atherton case whereby recognition is required. 


3. Even under the majority rule no certainty exists, because the foreign divorce 
decree is generally held to be subject to collateral attack on the ground that the spouse 
obtaining it was not bona fide domiciled in the state granting the divoree. As already 
pointed out, domicile is the very basis for divorce jurisdiction, dealing as it does with 
statute. A defendant who was not personally before the court is, according to the better 
view, not bound by the court’s adjudication of domicile of the plaintiff, but in a subse- 
quent proceeding may show the lack of this jurisdictional fact. In this manner many 
ex parte divorees granted in Nevada and other attractive jurisdictions have been invali- 
dated, even in those states which otherwise recognize foreign divorce decrees. 


4. Under a view urged by eminent authority there are other jurisdictional facts 
essential to the validity of a foreign divorcee decree obtained by constructive service of 
process, in addition to the bona fide domicile of the plaintiff. Professor Beale is the leading 
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exponent of this view which is the subject of his article, “Haddock Revisited,” 39 Harvard 
Law Review 417 (1926). After again analyzing Haddock vs. Haddock, Atherton vs. 
Atherton, and other pertinent cases, Professor Beale reaches the conclusion that only 
in the following eases can a court grant a valid divorce against a non-domiciled spouse : 
“When he appears or otherwise consents, when he has by his misconduct justified the 
plaintiff in acquiring a separate domicile, and when he has consented to such domicile.” 
The gist of this view is that one spouse alone cannot, merely by establishing a domicile 
in another state, bring the marriage res within the jurisdiction of that state for purposes 
of divorce. Something more is required, in the form of the consent or the fault of the 
absent spouse, thereby justifying the acquisition of the new domicile. In other words, 
jurisdiction for divorce is not determined alone by domicile of the plaintiff, but also 
by the cireumstances under which such domicile was aequired. Professor Beale finds 
support for his views in the language of the courts deciding the various cases referred to. 
The argument goes so far as to take the position that if the divorce was obtained on 
constructive service in a state where a separate domicile was aequired by one spouse 
with the consent or as a result of the fault of the absent spouse, then the decree must 
be accorded full faith and credit under the Constitution. But, if the separate domicile 
was not thas acquired, then, he insists, the decree is invalid not only in other states but 
also in the state where rendered. 


This view has been incorporated into the American Law Institute’s Conflict of Laws 
Restatement (section 113) which asserts that the state where one party is domiciled 
has jurisdiction to grant a divorcee, if the spouse domiciled elsewhere “(I) has consented 
that the other spouse acquire a separate home, or (II) by his or her misconduct has 
ceased to have the right to object to the acquisition of such separate home.” 


These added factors obviously present additional grounds for collateral attack on 
the foreign divorce decree, in that the absent defendant may later raise the issues of 
whether he or she consented to the plaintiff's acquiring the new domicile or gave the 
plaintiff just cause for so doing. Here again courts of different states may find these 
jurisdictional facts differently, and thus uneertainty as to the validity of a foreign 
divoree continues. Professor Beale admits that this doctrine inereases the number of 
jurisdictional facts involved, at least in the cases where the husband is plaintiff at the 
new domicile, but on various grounds he argues that it is preferable to have this definite 
rule even with the possibility of these added issues being raised from time to time, 
‘ather than to continue in the present uncertain state of the law. Of course, if the 
doctrine thus announced is what the Supreme Court meant to lay down in the eases 
referred to, then it is law. Unfortunately, the language of the opinions is obseure and 
there is no unanimity of opinion as to what, if any, general rule was intended by the 
Court. 


A quite recent decision by the United States Supreme Court in the case of Davis 
vs. Davis, 305 U. S. 32 (1938), lends support to Professor Beale’s view and the rule 
as announced in the Restatement. In this case the husband and wife had their matrimonial 
domicile in the District of Columbia where the husband obtained a decree of separation. 
Thereafter, the husband acquired a domicile in Virginia, and having lived there for the 
requisite one year, brought suit in Virginia for an absolute divorce on the ground of 
desertion. The wife was not personally served, though she had actual knowledge of the 
proceeding and entered what was designated as a limited appearance for the sole purpose 
of contesting the Virginia’s court jurisdiction, on the ground that her husband was not 
bona fide domiciled in Virginia. On a hearing on the wife’s plea to the jurisdiction, 
the Virginia court held that the husband had been domiciled in Virginia for the requisite 
period, and thus that the court had jurisdiction. Thereafter the wife took no further 
part in the proceeding, but the husband prosecuted his suit and was awarded a decree 
ot absolute divorcee. Armed with this Virginia decree the husband went into the District 
of Columbia court and asked that it be recognized and that the former decree of separation 
be set aside. The district court and the court of appeals, following Haddock vs. Haddoek, 


x 
: 


FLORIDA LAW JOURNAL 57 


held that the Virginia decree was not entitled to recognition, having been obtained by 
the husband in a jurisdiction other than the matrimonial domicile. The lower courts 
thought that the husband could not thus acquire a new domicile having jurisdiction to 
alter the marital status. However, the Supreme Court took an opposite view, distinguished 
Haddock vs. Haddoek, and in reversing the lower courts used language clearly indicating 
a recognition of the “fault” doctrine, as it has been styled. Mr. Justice Butler takes 
pains to point out that the wife, although remaining at the matrimonial domicile, was 
the one at fault in disrupting the marital relation, and thus the husband could acquire 
a domicile in another state that would have jurisdiction to decree a divorcee that must 
be given full faith and credit elsewhere. A contrary situation was present in the Haddock 
case, as the learned Justice well points out, for there the husband had without cause 
left his wife in New York and sought to establish a domicile in Connecticut, with the 
result that a divorce there ebtained was not protected by the full faith and credit clause 
of the Federal Constitution. 


From this statement of the Davis case one might take hope and be led to believe 
that we are on some sort of road to an understanding of this obscure subject. But, as 
usual with this baffling topic, there are flies in this ointment. The opinion in the Davis 
case does not stop as I have indicated or as we might have wished. It proceeds to predicate 
the decision also on the doubtful ground that the wife’s appearance in the Virginia 
court, if limited, nevertheless authorized the Virginia court to make a decision binding 
as against her on the issue of her husband’s domicile, and even upon the further ground 
that her appearance in the Virginia litigation was such as to amount to a general appear- 
ance. For all of these reasons the court held that the Virginia divorce must be recognized. 


However, there is enough in the Davis case on the point in question to indicate a 
trend in judicial thinking. And particularly is this true when we find other supporting 
cases. In the case of Krasin vs. Krasin, 104 Fed. (2d) 218 (1939), which came before 
the Court of Appeals for the District of Columbia last year, a factual situation was 
presented which put the “fault” theory directly to test. A husband had abandoned his 
wife in the District of Columbia, established a domicile in Maryland, and there obtained 
a divorcee, the wife being served by publication only and taking no part in the litigation. 
The wife later brought her suit for divorce at the matrimonial domicile, the District 
of Columbia. The husband appeared and pleaded the divoree decree already granted 
to him in Maryland, as a bar to these proceedings. The important question was whether 
the Maryland decree was entitled to full faith and credit. This question was answered 
in the negative, upon the ground that the husband was at fault, and thus the Maryland 
court, under the holding of Haddock vs. Haddock, could not render a decree that was 
binding outside that state. Mr. Justice Miller carefully distinguishes the Davis ease and 
shows that the case at bar is analogous to the Haddock ease. He treats fault as a juris- 
dictional facet into which the court is at liberty to inquire, and having found that the 
Maryland decree was predicated on jurisdictional facts erroneously adjudicated by the 
Maryland court, he holds that the decree need not be recognized. It is true that the 
opinion goes further in stating that the Maryland decree was valid in Maryland, and 
might possibly be recognized in the District of Columbia “upon principles of comity.” 
Such voluntary recognition was nevertheless denied in this case on grounds of public 
policy. Statements by the court as to the validity of the decree in Maryland are here 
pure dicta, just as were similar statements in the Haddock case. The assertion that the 
court might on principles of comity recognize the Maryland decree, notwithstanding the 
jurisdictional defects, is but a statement of the majority rule which, however, the court 
here declined to apply. The vitally significant point of the decision is that the court 
deemed compulsory recognition of the Maryland divoree to turn on the jurisdictional 
fact of whether the husband’s domicile in that state was acquired without fault on his 
part. In thus formulating the question and in answering it, the opinion cites Professor 
Beale’s article already referred to, and other authorities in accord therewith. 


It is noteworthy that the United States Supreme Court denied certiorari in this ease. 
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Here then are two highly illustrative eases. In each case the husband had left his 
wife in the Distriet of Columbia and acquired a domicile in an adjacent state. In the 
Davis case the Supreme Court stressed the fact that the husband was not at feault in 
leaving his wife, and held that the court of his new domicile could grant a divorce which 
must be recognized in the District of Columbia. In the Krasin case it was expressly 
held that since the husband was at fault in leaving his wife, the court of his new domicile 
could not grant a divoree that must be recognized in the District of Columbia. 


It begins to look as if fault were a factor in the matter of acquiring a new domicile 
for purpose of divorce. 


At least one state court has given its stamp of approval to the doctrine. In the case 
of Delanoy vs. Delanoy, 216 Calif. 27 (1932), the Supreme Court of California reversed 
the trial court for failing to admit evidence on the question of the propriety of the 
husband’s separation from his wife where the husband as a defense to his wife’s divorce 
action in California pleaded a Pennsylvania divorce decree he had obtained while domi- 
ciled there apart from his wife. 


This doctrine of fault has long been applicable in cases where it is the wife who 
is seeking to establish a new domicile and to obtain a divorcee therein. Under the general 
American rule she cannot acquire a domicile apart from her husband, unless he has given 
her cause to leave him and thus is the party at fault. In these cases fault of the husband 
is a jurisdictional fact which goes to the right of the wife to set up a new domicile 
and to obtain a divorce in the courts of that state. This is clearly shown in the recent 
Florida case of Bowmall vs. Bowmall, 127 Fla. 747 (1937). What the broader rule does, 
as embodied in the Restatement, is to put the husband and wife on the same footing 
in this regard, that is to say, the husband cannot acquire a new domicile having power 
to grant a binding decree of divorce unless he is free from fault in living apart from 
his wife. If this be a jurisdictional fact, then when it is lacking the divorcee decree should 
be invalid where rendered and incapable of being recognized elsewhere. Such is the 
position takn by the Restatement. 


With all of this discussion in mind we come to a consideration of what effect is 
to be given in other states to divorce decrees awarded by Florida courts under the 
existing law. Or, to put it in another fashion, what attacks may successfully be made 
in other jurisdictions against divorcees rendered in Florida. 


Obviously, if both parties be domiciled in Florida, a divorce regularly granted is 
not open to question but must be recognized in the other states. Likewise, if this were 
the matrimonial domicile of the parties, and one spouse wrongfully deserts the other, 
the spouse remaining here may obtain a valid divorce in the Florida courts with service 
by publication, and such decree is entitled to full faith and credit. Such is the holding 
in the Atherton case. 


The cases that give rise to diffieulties are those in which Florida is not the matri- 
monial domicile, but the domicile of one spouse only. The situation arises where a husband 
or wife has came here to acquire a domicile, and after the lapse of the requisite period 
(ninety days) obtains a divorcee in your courts. 


This is not the time or place to launch an inquiry as to why spouses leave home. 
The facet is that they do, and often not in pairs, but singly. Where marital discord is 
the moving force, it is natural that the more energetie member of the couple should 
rise up and seek a new home, in a jurisdiction where salubrious climate, bright sunshine, 
gay flowers and warbling birds may heal the wounded heart, and incidentally, where the 
marriage union may be operated upon promptly, effectively, and with little publicity. 
Florida fits ali of these requirements, 
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It is only fair, however, to advise the divoree applicant, who has been domiciled 
here for ninety days, that all may not be as serene as it at first appears. It simply 
must be said that the divoree deeree here granted on service by publication may not 
be recognized elsewhere under certain of the rules already discussed. The safest precaution, 
therefore, is to endeavor to get the non-resident defendant to enter his or her appearance 
by filing an answer. This has been the practice in the great majority of Nevada divorce 
cases which appear to have been contested. Such contests in fact have been merely formal 
and for the purpose of submitting to the jurisdiction of the court. Where the defendant 
thus submits to the jurisdiction of the court of the plaintiff’s domicile the decree of 
divorce is protected by the full faith and eredit clause, according to the Supreme Court 


of the United States in Cheever vs. Wilson, 9 Wall. 108 (1869), and a host of state 
court authorities. 


If the absent defendant will not voluntarily enter his appearance or cannot be 
personally served, and the decree is rendered on substituted service under section 4985 
of the Code, then the decree may or may not be recognized elsewhere. Most states will 
recognize its validity for the purpose of aiding in bringing order out of chaos, though 
they inaccurately use the term “comity” to indicate the ground of such recognition. 
A few states will refuse to recognize the decree, and under the United States Supreme 
Court’s holdings they may not be required to do so, at least if the party obtaining the 
divorce here is shown to have had no justification for abandoning the other spouse and 
setting up a separate domicile in Florida. 


In all states the decree may be collaterally attacked on the ground that the plaintiff 
was not bona fide domiciled in Florida for the requisite period so as to give the Florida 
court jurisdiction. In the case where the plaintiff was the wife, the husband may later 
attack the jurisdiction of the Florida court upon the further ground that the wife had 
no justification for setting up a separate domicile and therefore could acquire none in 
Florida. Furthermore, if this rule of fault is to be deemed established generally, then 
fault of the non-resident spouse is a jurisdictional fact, and if lacking then neither hus- 
band nor wife may acquire a separate domicile in Florida, which fact may be shown 
by way of subsequent collateral attack on the divoree decree here rendered. 


There is a brighter side to the picture, which the divorce applicant is entitled to 
be shown. The defects in the decree which we have been pointing out are in truth more 
or less academic, so much so that one practical-minded author has been led to write 
on the theme, “The Myth of the Void Divoree,” I1 Law and Contemporary Problems 335. 
In this article Professor Harper points out the devices to which courts have resorted in 
the effort to uphold an invalid foreign divorce decree. The doctrine of estoppel keeps 
the divorce plaintiff from later impeaching the void decree obtained by him, and if either 
party subsequently acts thereon by remarrying he is thereby precluded from questioning 
the divoree. Again, the doctrine of res adjudicata is invoked when both parties are shown 
to have appeared, so as to prevent either from ever thereafter attacking the validity 
of the divorcee. These and other ruses may, in practice, turn a void divoree unto a valid one. 


It is, of course, impossible within the limits of reasonable time to go into all the 
ramifications into which this subject may and does lead. I am aware that courts, legis- 
latures and the legal profession come in for a deal of thumping from the publie because 
of the existing confused situation. It is well here to remind the public, as it should be 
reminded from time to time, that our legal system in this field is struggling with one 
of society’s tragie weak spots, and is but contributing its part toward making the best 
of an unhappy situation. The evil must be remedied at its source. Law cannot do it. 
Let society clean its house, before condemning too bitterly the machinery that is merely 
striving to handle the inereasing output of shattered marriages that issues from that house. 


Please send your dues to the Exeeutive Offices, P. O. Box 466, Tallahassee. 


| 
| 
F 


60 FLORIDA LAW JOURNAL 


FLORIDA LAW JOURNAL 


Published Monthly, October to July, Inclusive 
By Florida State Bar Association 


MEMBER, FLORIDA PRESS ASSOCIATION AND AMERICAN EDITORIAL ASSOCIATION 


SUBSCRIPTION PRICE $5.00 PER ANNUM.......... 50 CENTS PER NUMBER 


ED R. BENTLEY, Editor 
TALLAHASSEE, FLORIDA 
PUBLICATION COMMITTEE 


Lewis TwyMAN H. Rogers, Chairman WituiaM B, Trpperrs 
Donatp K. Carrouu C. Frep THOMPSON 


(While the FLORIDA LAW JOURNAL desires to permit the free discussion of all questions, 
it is not responsible for the personal views of authors of signed articles Their publication 


is not to be deemed an endorsement of any position taken on any cotroversial question. 
—The Editor.) 


Editorials 


STATUTE REVISION—The 1939 Legislature created the office of 
Reviser of Statutes and placed it under the supervision and direction of 
the attorney general. 


The purpose of this act was three fold: (1) to bring Florida statutes 
up to date, free from inconsistencies, confusion and contradictions, (2) to 
enable the public and lawyers to procure statutes at a nominal price as 
compared to the present exorbitant price charged by book companies who 
have heretofore done this work, and (3) to provide a continuous revision 
with annotations so both will be kept current. 


Attorney General Watson appointed John M. Coe of Pensacola, an out- 
standing student of the law, to examine the work being done. An able 
review by Mr. Coe is to be found on page 39 of this issue of the LAW 
JOURNAL. This analysis ought to be helpful both to the revisers and to 
the Legislature. 


We congratulate the Attorney General on procuring this disinterested 
opinion from one of the state’s outstanding practitioners. 


DIVORCE SYMPOSIUM—We had hoped to carry in this issue all 
of the lectures delivered at the State Legal Institute held at Stetson 
University in December, but space would not permit. We are reproducing 
the lectures of Professor McDermott and Mr. Alfred A. Green. In the 
March issue of the Journal we shall publish the article on “Property Rights 
and Custody of Children” by Professor Hester of the University of Miami. 
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LIFE’S RECORDS CLOSED 


E. NOBLE CALHOUN 


E. Noble Calhoun, 63, city attorney of 
St. Augustine for the past 29 years and 
a native of New York City, died at his 
home on January 25th after a brief illness. 


He was a former attorney for Putnam 
County and then city judge of Palatka. 
His grandfather was John Clay Calhoun 
of South Carolina, twice Vice President 
of the United States, and his father was 
Benjamin Calhoun, late Florida State at- 
torney. He was a graduate of the Univer- 
sity of Georgia. 


A brother, Julian C. Calhoun of Palatka, 
is assistant State attorney and another, 
William L. Calhoun, is a rear admiral sta- 
tioned at Pearl Harbor, Hawaii. 


He is survived by his widow, a son and 
a daughter. 


S. BORCHARDT 


Samuel Barechardt, Hillsborough County’s 
oldest active practicing attorney, and a 
resident of Tampa for 45 years, died on 
January 15th. 


Born in Macon, Georgia, Mr. Borchardt 
came to Tampa from Brunswick, Georgia, 
and served for years as master in cireuit 
court. He has served as county judge of 
Glynn County, Georgia. 


He was a member of the Florida State 
and Tampa-Hillsborough County Bar As- 
sociations, and was active in fraternal 
cireles. 


PHILLIP CLARKSON 


Phillip Clarkson, 77, widely known Miami 
attorney, died on January 18th. 


A native of New York City, Clarkson 
attended the University of Illinois and be- 
gan his career as a teacher in the Chicago 
schools. In 1898 he gave up teaching and 
entered the practice of law, coming to 
Miami in 1915. He was active in legal 
cireles until his retirement three years ago. 
He was a past president of the Dade 
County Bar Association, serving in that 
capacity in 1934. 


GEORGE J. ROSENTHAL 


George J. Rosenthal, 50, Miami lawyer 
and early advocate of the overseas highway 
to Key West, died suddenly on January 1. 

“Doe Rosenthal,” as he was known to 
his friends, had lived in Miami 23 years. 
In addition to being a lawyer he held a 
Ph. D. in chemistry from Columbia Uni- 
versity. 


PROGRAM OF CRIME 
PREVENTION 


The State Bar Association committee on 
Juvenile Courts and Prevention of Crime 
is this year asking every local Bar Associ- 
ation to name a similar committee to put 
on a program on Crime Convention in 
their community some time during the year 
by the use of radio programs, school as- 
sembly programs, sermons, editorials and 
before civie groups with members of the 
Bar as speakers on such oceasions. It is 
expected that the Governor will issue a 
proclamation designating some particular 
week for Crime Prevention Week for this 
observance. The week of February 22nd, 
including Washington’s Birthday, is sug- 
gested as a good week but any week which 
is most convenient will be appropriate. 

Other ideas are to stage a Crime Pre- 
vention parade, using Boy Seouts and other 
youth organizations, put on an exhibit in 
some local show window earrying an illus- 
tration of crime and its prevention, and 
similar activities. The committee feels that 
this type of work is an excellent way for 
the Bar as a profession to make a fine 
approach for public goodwill and place the 
Bar in the best possible light in the field 
of erime prevention. Members of the State 
Bar Committee, any of whom will be glad 
to give further detailed information and 
assistance, are the following attorneys: 

Judge W. H. Beckham, Miami. 

Joseph Diver, Jacksonville. 

Judge W. S. Criswell, Jacksonville. 

G. B. Knowles, Bradenton. 

Judge Chester Wiggins, Bartow. 

Bisdon L. Boykin, Chattahoochee. 

E. H. Wilkerson, Eustis. 

Byron Butler, Perry. 

W. O. Mehrtens, Miami. 
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ED LARSEN 
New treasurer and Florida lawyer. 


DAYTONA BEACH 


Horace D. Reigle, Daytona Beach, was 
on January 13th elected president of the 
Volusia County Bar Association, succeeding 
Francis P. Whitehair of DeLand. E. W. 
Gautier, New Smyrna Beach, was named 
vice-president; Neill S. Jackson, DeLand, 
second vice-president; Curtis H. Gardiner, 
Daytona Beach, secretary and treasurer. 
On the Executive Committee are M. G. 
Rowe, David L. Black, John R. Parkinson 
and Erskine W. Landis. 


PASCO COUNTY 


The Paseo County Bar Association has 
elected W. H. Brewton as its president; 
J. Don Geiger, vice-president; George C. 
Dayton, secretary. These officers with Ar- 
thur L. Anvil and T. H. Getzen will consti- 
tute the executive committee. 


W. L. GRAY 
President Dade County Bar 


W. L. Gray, Jr., president of Dade 
County Bar Association, better known as 
Bill Gray to his friends over the State, a 
member of the firms of Hanks and Pres- 
ton of Miami, has made a splendid record 
as president of the Dade County Bar As- 
sociation. 

During Mr. Gray’s tenure in office the 
membership of the Association has reached 
its highest mark, which has continued as 
the largest local association in the state. 


Mr. Gray is the former County Solicit- 
or of Dade County and has been long 
prominent in the activities of both Dade 
County and the State Bar Associations. 


ST. PETERSBURG DIRECTORY 


The St. Petersburg Bar Association has 
turned out as neat a little directory for 
1941 as one would hope to see. 


It carries the constitution and by-laws 
of the Association, its officers and com- 
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mitteemen and in addition the name, ad- 
dress and telephone number of every mem- 
ber of the Association. 


In the back of the little book is to be 
found a complete directory of the various 
courts in Pinellas County and their per- 
sonnel, the officials of the cities and the 
county, including the senator and repre- 
sentatives, each carrying the address and 
telephone numbers, abstract companies, 
banks, saving and loan associations, past 
presidents, ete., are all there and easy of 
access. 


MIAMI REVIEW CONTRIBUTES 
UNIQUE LAW DIRECTORY 


The unique and invaluable directory of 
the Dade County lawyers and other govern- 
mental officials of Dade County and the 
State of Florida reported in the January 
issue of the Law Journal was not issued 
by the Dade County Bar Association, but 
was contributed by Mr. George Coup and 
the Miami Review. The lawyers of Dade 
County have received the finest cooperation 
from both the Miami Review and its pub- 
lisher, Mr. Coup, and are highly apprecia- 
tive of this fine service rendered to the 
members of the Bar. 


Changes in Law Firms 


A. Patrick Cannon, Congressman, and 
John G. Simms announce the dissolution 
of the firm of Cannon & Simms. Mr. Simms 
will continue the practice in his own name, 
Ingraham Building, Miami. 


Emory Akerman and Alex Akerman, Jr., 
formerly practicing as Akerman & Aker- 
man, announce the formation of a partner- 
ship with O. Beverly McEwan under the 
firm name of Akerman, Akerman & Me- 
Ewan, with offices in the Newald Building, 
Orlando, 


J. Julien Southerland announces that 
Edwin W. Southerland is now associated 
with him in the general practice of law 
with offices at 605 Lineoln Road, Miami 
Beach. 


Horner C. Fisher and W. Murray Ham- 
ner, recently of the law firm of Coe, Fisher 


& Hamner, have announced the re-estab- 
lishment of the partnership under the firm 
name of Fisher and Hamner, with offices 
in the Harvey Building, West Palm Beach. 


Millard F. Caldwell and B. A. Meginniss 
of the firm of Caldwell & Meginniss of 
Tallahassee, have announced the inclusion 
of Julius F. Parker under the firm name 
of Caldwell, Meginniss & Parker. Ben C. 
Williss is associated with the firm. 


They Tell Me That— 


John Dickinson, St. Petersburg, has 
been appointed County Prosecuting At- 
torney of Pinellas County sueceeding Hank 
Baynard. 


J. M. Hearn has become County Judge 
of Suwannee County. 


Henry S. Baynard of St. Petersburg, is 
the newly appointed State Racing Com- 
mission attorney succeeding H. P. Baya, 
Tampa. 


William Paul Shelley, Jr., Tallahassee 
attorney, is secretary to the State Racing 
Commission. 

David R. Smith, Ocala, has beeome 
County Judge succeeding L. E. Futeh. 


Vassar B. Carlton, young attorney of 
Cocoa, has sueceeded Judge Leonard B. 
Newman as County Judge of Brevard 
County. 


James N. Elliot, prominent young  at- 
torney of Milton, has volunteered for 
Army service. 


J. W. B. Shaw, long time Tampa attor- 
ney, has been appointed referee in bank- 
ruptey for the Tampa Division of the 
Federal Court. He sueceeds Nathan R. 
Graham, recently resigned. 


H. H. Baskin, another Florida attorney, 
has been made seeretary to the State Road 
Department. 


T. M. Shackleford, Jr., of Tampa, is 
the new attorney for the State Road De- 
partment. 
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HARRY SANDLER 
President of Tampa-Hillsborough 
Bar Association 


Harry N. Sandler, one of the judges of 
the Thirteenth Judicial Cireuit, is the new 
president of the Tampa-Hillshorough Bar 
Association. 

Judge Sandler was born in Baltimore, 
Maryland, and studied law at the Univer- 
sity of Maryland. He represented Hillsbor- 
ough County in Legislature and while serv- 
ing in that capacity was appointed Cireuit 
Judge in 1935. He has just been reelected 
for his second term. 

He has been active in bar association 
work and will make a capable leader of the 
Tampa-Hillsborough county bar. 


MEMBERS IN SERVICE TO BE 
CARRIED ON ROLLS 


The Board of Governors in their meeting 
in Miami on January 31st voted to carry 
all members of the Association without 
payment of dues during the time they are 
serving in the armed forces of the United 
States. 

The Law Journal will be sent to these 
members serving in the Army, Navy or 
Marine Corps if they will send their station 
address to the Association secretary. 


WILLIAM 8S. BOND 
President of Jacksonville Bar Association 


Bill Bond, as he is familiarly known, 
recently elected president of the Jackson- 
ville Bar Association, is a Floridian and 
a graduate from the college of law at the 
University of Florida. He has practiced law 
in Jacksonville since 1931, first being as- 
sociated with Marks, Marks, Holt, Gray 
& Yates. 


He has been active in bar association 
work and was chairman of the Convention 
Committee of the Florida State Bar As- 
sociation meeting in Jacksonville in 1940. 


Mr. Bond has been active in community 
affairs, being a member of Board of Di- 
rectors of The Children’s Home Society of 
Florida, a member of the Executive Com- 
mittee of the Community Chest of Duval 
County, and president of the Duval County 
University Alumni Club. 


GEORGE COUPER GIBBS 
RESUMES PRIVATE PRACTICE 


George Couper Gibbs, who has just re- 
tired as attorney general, has resumed the 
private practice of law with offices at 
1001 Bisbee Building, Jacksonville, Florida. 
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Contributed by the students of the law schools of the University of 
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FACULTY ADVISORS 


James R. Wilson, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of the University of Florida Law School 


MALICIOUS PROSECUTION—FALSE IMPRISONMENT—ARGUMENTATIVE PLEADING 
AS BASIS FOR DIRECTED VERDICT—The plaintiff sought to recover damages for his arrest 
in connection with an accusation that he had embezzled money from the defendant coop- 
erative association. He had first been arrested and detained by the police for two days. 
After he had been released on bond, he had been apprehended on a capias based on an 
information filed by the prosecuting officer. At his trial he had been found not guilty. 
In the declaration filed in his action against the defendant association and the individual 
defendants, he included counts for malicious prosecution and false arrest and alleged that 
“the defendant association through its agents, the individual defendants” did the acts 
necessary to constitute the torts charged. These acts he averred in detail. All of the defendants 
pleaded “not guilty,” and the defendant association filed in addition a plea denying any 
authority of the individual defendants to act in its behalf. The plaintiff failed to establish 
want of probable cause for his prosecution and did not prove that the individual defendants 
were authorized to act in behalf of the defendant association. To review a judgment on a 
verdict directed in favor of the defendants, the plaintiff brought error. Held, that there could 
be no recovery for malicious prosecution since the plaintiff failed to establish want of 
probable cause and since he did not show that the individual defendants were the agents 
of the defendant association; and that for the latter reason and because the claim for 
false imprisonment was, under the rule that an arrest is not false if legally authorized, 
limited to the original arrest and detention by the police, false imprisonment had not been 


established. Judgment affirmed. White v. Miami Home Milk Producers Ass’n et al., 197 So. 
125 (Fla. 1940). 


As the pleadings did not put in issue the capacity of the defendant association to be 
sued, it seems probable that the organization had been formed in compliance with existing 
statutes: of the state authorizing the incorporation of cooperative associations by persons 
engaged in agricultural production, and permitting them to sue and be sued. If such was 
he case, actions for malicious prosecution and false imprisonment could have been maintained 
against the defendant association under proper allegations and proof. The failure of the 
plaintiff to establish the authorization of the individual defendants to act for the defendant 
association justified the directing of the verdict in favor of it on both counts.z Since the 
plaintiff did not prove want of probable cause, the verdict was also properly directed in 
favor of the individual defendants on the count charging malicious prosecution.s No recovery 
could be had on the count for false imprisonment against even the individual defendants 
for the arrest and incarceration of the plaintiff under the capias, since the gist of that action 
is the unlawful detention,s and imprisonment under legal authority cannot be false.s This 
defense is not available as to the original detention of the plaintiff by the police. With 
reference to that detention it fell to the lot of the individual defendants to show probable 
cause under the count charging false imprisonment.s If they failed to do this as is inferable 


1. Fla. Comp. Gen. Laws Ann. (Skillman, Supp. 1936) §§6468, 6491; Fla. Comp. Gen. Laws Ann. 
(1927) §5969. 

2. Accord, E. O. Painter Fertilizer Co. v. Boyd, 93 Fla. 354, 114 So. 444 (1927) (one seeking 
to hold corporation liable for acts of officer or agent has burden to show authorization 
or ratification); Crandall, Florida Common Law Practice (Supp. 1940) §116. 

3. Accord, Seaboard Oil Co. v. Cunningham, 51 F. (2d) 321 (C. C. A. 5th, 1931); Kress and 
Co. v. Powell, 182 Fla. 471, 180 So. 757 (1938); Jones v. Flaherty, 189 Minn. 97, 165 N. W. 
963 (1917). 

4. Fisher v. Payne, 93 Fla. 1085, 113 So. 378 (1927); Crandall, Florida Common Law Practice 
(Supp. 1940) §115; accord, Carson, Florida Common Law Pleading, c. XI, §8. 

. Kress and Co. v. Powell, 182 Fla. 471, 180 So. 757 (1938). 
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from the opinion, and if there was evidence that they were responsible for the arrest, it 
would seem that the directed verdict for them on this count should not have been sustained. 
It is true that as to the individual defendants, argumentativeness can be urged against the 
allegation that the acts charged were done by “the defendant association through its agents, 
the individual defendants.” The defense that a plea is argumentative, however, can at common 
law be made only by special demurrer,s and a statute of the state prevides that no pleading 
shall be deemed insufficient for any defect that prior to the enactment of the statute could 
have been ‘objected to only in that manner.7 Under this statute, therefore, the fact that a 
pleading is argumentative is not alone sufficient to sustain a directed verdict. 


Leo L. Foster 


6. Stephen, Pleading (2d Andrews ed. 1901) 438 n. see Daniels et al. v. Fowler et al., 120 N. C. 
14, 26 S. E. 635 (1897). 


7. Fla. Comp. Gen. Laws Ann. (1927) §4293. 


ALIENATION OF HOMESTEAD—MARRIED WOMEN—STATUS AS HEAD OF FAMILY 
UPON DISABILITY OF HUSBAND—After a husband became permanently incapacitated by 
illness, his wife was declared a free dealer and for many years conducted all phases of their 
affairs and provided for his support and hers from an orange grove inherited from her former 
husband and supervised by her. During this period a tract of land was conveyed to the wife 
and was thereafter occupied by her and her husband as their home. Subsequently the wife 
by an instrument in which her husband did not join, mortgaged this home without disclosing 
to the mortgagee that she was the provider for the family and that the property was their 
place of abode. The trial court permitted the mortgage to be enforced against the property, 
and the mortgagor wife appealed. Held, that under the constitution: a married woman can 
be the head of a family and become entitled to homestead exemption rights, and that ‘no 
failure on her part to inform a mortgagee of the circumstances establishing her status and 
that of the property will avoid the constitutional provision2 that homestead owned by the 
head of a family shall not be alienable without the joint consent of husband and wife when 


that relation exists. Decree reversed. Bigelow et al. v. Dunphe, 197 So. 328 (Fla. 1940), rehear- 
ing denied, 198 So. 13 (Fla .1940). 


A mortgage of homestead property is an alienation of homestead within the constitutional 
provision requiring the joint consent of husband and wife when the marital relation exists.3 
As a general rule the husband is presumed to be the head of the family when living with 
his wife, but circumstances may be such as to devolve that status upon her.s Thus it has 
been held that a wife may become the head of the family when her husband has absconded,s 
has become insane,é is an invalid,7 or is inflicted with an incurable disease.s But it has been 
held that the mere ownership by the wife of the home does not make her the head of the 
family.» One court has said that the wife may be the head of the family either alone or 
jointly with her husband.1o Of course, legislative enactment may provide that she be so 
considered, even in the absence of these extremities.11 The actual use and possession of the 
home by the wife and her husband in the case under consideration was sufficient to put the 


FLA. CONST. art. III, §8. 

FLA. CONST. art. X, §1. 

Hart v. Sanderson’s Adm’rs., 18 Fla. 103 (1881). 

Jones v. Federal Farm Mortgage Corp., 138 Fla. 65, 188 So. 804 (1939); Linancer v. Logn- 

staff, Sheriff, 7 S. D. 157, 63 N. W. 775 (1895). But cf. Barry v. Western Assur. Co., 19 

Mont. 571, 49 Pac. 148 (1897) (recognizing the general rule, but facts not sufficient to 

constitute her such head); Ness v. Jones, 10 N. D. 587, 88 N. W. 706 (1901) (bankruptcy 

of husband held not to deprive him of the family headship). 

5. Jetter Lumber Co. v. Hall, 67 Fla. 61, 64 So. 440 (1914); Frazier v. Syas, 10 Neb. 115, 
4 N. W. 394 (1880); Thompson v. Reynolds, 59 Utah 416, 204 Pac. 516 (1922). 

McKnight et al. v. Dudley, 148 Fed. 204 (C. C. A. 6th, 1906); Temple v. Freed, 2i Ill. 

App. 238 (1886); see Weatherington v. Smith et al., 77 Neb. 369, 112 N. W. 566, 568 

(1907) (dissenting opinion).But see Union City Investment Co. v. Messix, 152 Iowa 412, 

182 N. W. 823, 826 (1911). 

Scholler v. Kurtz, 25 Neb. 655, 41 N. W. 642 (1889). 

Linander v. Longstaff, Sheriff, 7 S. D. 157, 63 N. W. 775 (1895). 

Van Doran v. Marden, 48 Iowa 186 (1878); McGinnis v. Wood et al., 4 Okla. 499, 47 Pac. 

492 (1896). 

10. Richardson v. Woodward et al., 104 Fed. 873 (C. C. A. 4th, 1900) (where wife was owner 
of property, living with husband, and supporting him); ef. McPhee v. O’Rourke, 10 Colo. 
301, 15 Pac. 420 (1887). 

11. See Volker-Scrowcroft Lumber Co. v. Vance, 32 Utah 74, 88 Pac. 896 (1907). 
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mortgagee upon inquiry, and to give him notice of the fact that the property in question 
was homesiead property;:2 and, as such, it was not alienable without the joinder of the 
husband in the execution of the instrument. This doctrine is founded upon the well known 
rule that possession is ordinarily sufficient notice to put a purchaser upon inquiry as to 
the rights of the possessor.13 In Florida,14 and other jurisdictions,1s it is just as essential 
for the husband to join in a transfer or encumbrance of the homestead by the wife as it is 
for the wife to join in a like transaction by the husband. The fact that the husband in 
this instance was incapacitated did not confer upon the wife authority to mortgage or convey 
homestead property in violation of the constitutional provision.1c It goes without saying, 
however, that legislative action may, as has been done in some states,17 vest the wife with 
such authority. It is evident that the court was correct in reaching the conclusion that, under 
the circumstances, the wife was the actual head of the family within the meaning of the 
constitutional provision, and that the mortgage was an invalid instrument. A holding to 
the contrary would have been inconsistent with the known intent and purpose of the home- 
stead provision. 


Charles R. P. Brown 


12. Equitable Mortgage Co. v. Lowry et al., 55 Fed. 165 (N. D. Tex. 1893); State ex rel Grigsby, 
Cty. Atty. v. Stokes, et ux, 142 Okla 160, 286 Pac. 4 (1930); see Klenk v. Knoble and Wife, 
37 Ark. 298, 304 (1881). But cf. Cahill v. Wilson, 62 Ill. 187 (1865). 

13. Fla. Land Holding Corp. v. McMillen, 135 Fla. 481, 186 So. 188 (1938). 

14. Jones v. Federal Farm Mortgage Corp., 1388 Fla. 65, 188 So. 804 (1939); Gulf Refining 
Co. v. Ankeny, 102 Fla. 151, 1385 So. 521 (1931); Hutchinson v. Stone, 79 Fla. 157, 84 So. 
151 (1920); High v. Jasper Mfg. Co. et al., 57 Fla. 437, 40 So. 156 (1909); Thomas et al. 
v. Craft et al., 55 Fla. 842, 46 So. 594 (1908) 

15. Addington et al. v. McKee, State Bank Com’r, 170 Ark. 1192, 282 S. W. 678 (1926); Frier- 
muth v. Steigleman, 130 Cal. 392, 62 Pac. 615 (1900); Levis-Zukoski Mercantile Co. v. 
McIntyre, 93 Miss. 806, 47 So. 434 (1908). But ef. Buckingham v. Buckingham, 81 Mich. 
89, 45 N. W. 504 (1890). 

16. Lazenby v. Lazenby, 229 Ala. 426, 157 So. 670 (1934); Security Loan and Trust Co. of 
So. Cal. v. Kauffman et al., 108 Cal. 214, 41 Pac. 467 (1895); Stokes v. Whidden, 97 Fla. 
1097, 122 So. 566 (1929). 

17. MINN. GEN. STATS. (1923) §§8195, 8201; Hayes-Lucas Lumber Co. et al. v. Gieseke et al., 
172 Minn. 504, 215 N. W. 857 (1927); TEXAS REV. CIV. STATS. (1925) arts. 4617, 4618. 


STATES—RIGHT TO ESTABLISH MARINE BOUNDARIES—tThe defendant was convicted 
in the county court of violating a statute: that prohibited the use of diving apparatus in 
the taking of sponges from the Gulf of Mexico within the territorial limits of the state. 
He admitted that the alleged offense was committed in the state if the boundary of three 
marine leagues as fixed by the state constituionz is controlling, but contended that the 
boundary is established by international law at one league from shore and that his act 
was done beyond that limit. After his conviction had been affirmed by the circuit court, 
he petitioned the Supreme Court for a writ of certiorari. Held, that a state with the approval 
of Congress has a right to fix its marine boundaries and that the provision establishing 
the boundary three leagues from shore, having been in the constitution approved by Con- 
gress when the state was readmitted to the Union, was conclusive. Certiorari denied. 
Skiriotes v. State, 197 So. 736 (Fla. 1940). 


It seems clear that a citizen is precluded from questioning the marine boundaries 
established by his state with the approval of Congress.2 Municipal rather than international 
law governs a citizen’s relations with his own state.s The courts have not answered directly 
the important question of whether a state has the right to set its boundary beyond the 
so-called international-law limitation of three miles and to enforce it in its relations with 
other nations; and the State Department has followed no fixed policy.s The Supreme Court 
of the United States at first held the limit not to be controlled by a fixed rule of law,e and 
then wavered in its view.7 In 1891 it answered the question somewhat indefinitely in Man- 
chester v. Massachusetts,s ruling the three mile limit to be the minimum for territorial 


1. Fla. Comp. Gen. Laws Ann. (1927) §8087. 

2. Fla. Const., art. I. 

3. Pope v. Blanton, 10 F. Supp. 18 (N. D. Fla. 1935). 

4. Cunningham v. Skiriotes, 101 F. (2d) 685 (C C. A. 5th, 1939). 

5. Moore, International Law Digest (1906) 702-706. 

6. Church v. Hubbart, 2 Cranch 187 (U. S. 1804). 

7. Rose v. Himely, 4 Cranch 241 (U. S. 1808) (seizure ten leagues out invalid). Hudson v. 
Guestier, 6 Cranch 281 (U. S. 1810) (seizure two leagues out valid). 

8. 1389 U. S. 240 (1891). 
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jurisdiction and asserting that a state can increase its maritime belt to any width permissable 
under the law of nations. The existence of an international rule on the subiect is, however, 
extremely doubtful. In the seventeenth century the Dutch in their controversy with England 
advocated the theory of a free sea asserted in 1609 by Hugo Grotius in his Mare Liberum, 
while the English defended the contrary hypothesis postulated in 1635 in John Selden’s 
Mare Clausum. The former theory prevailed, and it came to be recognized that the high 
seas belong to no one. It soon was apparent, however, that each country should have control 
of a marginal belt of sea along its free coast. There were many views as to the proper 
width of this zone until Bynkershoeks in 1703 asserted that it should consist of as much 
as a nation needs and is able to control, and that therefore its width should be the distance 
of a cannon shot. This idea was accepted in many countries, and in order to definitize it to 
a greater degree a distance of three miles was adopted. The rule has by no means become 
universal, and many nations do not recognize it.io The text writers are divided on the 
question, but the more imposing group of authorities deny that the three-mile limit is a 
rule of international law.1: Under this view it seems that the doctrine of Manchester v. 
Massachusetts permits a state to set its bounds more than three miles from shore. A practical 
answer to the problem is found in the fact that no nation has ever questioned the boundaries 
beyond the three-mile limit that have been established with congressional sanction in Louis- 
jiana,12 Texas,13 Alabama,14, Mississippi,is and Florida. The three-mile rule is losing ground 
for the following reasons: modern guns have made it inconsistent with its origin; it is often 
inequitable in its application; and even among its own advocates there is no unanimity 
as to its scope. It is submitted, therefore, that the present decision not only is supported by 
the principal that a citizen cannot question the marine boundaries adopted by his state 
with congressional approval, but also is in harmony with international law. 


Edward Booth Rood 


9. Bynkershoek, De Domino Maris (1703) 1. 

10. Oppenheim, International Law (5th ed. 1937) 186 (Norway, Sweden, Spain, Italy, France, 
Denmark, Greece, Uraguay, Portugal, Chile, Belgium, Argentina, Equador, Brazil, Persia, 
Turkey ,Roumania, and Yugoslavia maintain a wider limit for one purpose or another). 

11. Hall, International Law (7th ed. 1917) 157. 

12. 2 Stat. 701 (1812) (three leagues). 

13. 1 Malloy, Treaties, Conventions, International Acts, and Protocols. 1107 (three leagues 
established by treaty). 

14. 3 Stat. 489 (1819) (six leagues). 

15. 3 Stat. 348 (1817) (six leagues). 
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This department administers Court Trusts, 
acts as Cxecutor or Administrator of Clales, and 
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A GRATEFUL 
ACKNOWLEDGMENT TO 
AN HONORABLE 
PROFESSION 


eq]N April 18, 1906, the date of the great fire, the 
legal fraternity of this country was indebted to 
j}us in a sum in excess of $200,000. The fire de- 
B| stroyed all of our books of accounts. = The 
1j lawyers of San Francisco having lost their entire 
libraries were absolved of their indebtedness to 
us, amounting to about $30,000. This left an 
amount due from outside lawyers of from $170,000 to $175,000. 
Having no lists of patrons, we sent a circular letter to the lawyers 
named in Martindale’s Legal Directory, advising them of our loss 
and asking for information as to their indebtedness to us. 


= The responses to this circular were so prompt and so gratifying 
that we think the legal profession should know that of this total 
indebtedness of say $175,000, nearly $150,000 has already been 
reported to us, and we are receiving advices every day from parties 


who had not previously answered our circular asking about their 
indebtedness. 


= It is but right to say that some of the San Francisco attorneys 
declined to accept the cancellation of their accounts and have paid 
same. Let it be known to the world that the legal profession is made 
up of men of the highest honor. 

First printed January, 1907 
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BANCROFT-WHITNEY COMPANY 
LAW BOOK PUBLISHERS 


San Francisco, California 


Florida Representative .... RALPH O. LAHR 


Residence Address 
Babson Park, Florida, P. O. Box 173 
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Ne matter what part of Florida yow're planning yak 


+. Be matter how much er how little 
planning to spend... “COLLIER” is the 
ene mame te remember!—Collier chain ef hotels. 


Year ’Round Hotels 


TAMPA TERRACE 
and FLORIDAN 


Tampa 


LAKELAND 
TERRACE 
Lakeland 


DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 


ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 

Bradenton 
SARASOTA s 
TERRACE 


Sarasota EVERGLADES 
CHARLOTIE 
HARBOR 

Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Appty te TRAVEL AGENT or address individual hotel managers 


COLLIER FLORIDA COAST HOTELS 
MOTEL TAMPA TERRACE 145 FIFTH AVENUS 
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The GEORGE WASHINGTON 
300 Rooms with Shower and Bath 
100% Air Conditioned With Optional Use 


e Wonder Hotel of the South, Radio and every 
known facility for first class operation. «esses 


GARAGE in direct connection with lobby 


MAYFLOWER 
300 Rooms with Bath and Shower 
100% Air Conditioned With Optional Use 
Famed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 


Fi 


You'll be pleased with its convenience, com- 
fort and service. Moderate prices prevail. 


GARAGE directly connected. 


The 
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200 Rooms with Bath and Showers 


Open all the Year * Radio and every 
modern convenience and service for 
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The New Revised Edition 
—of— 
CARSON’S FLORIDA COMMON 
LAW PLEADING AND 
PRACTICE 
With Forms 


there is a complete Table of Cases showing where each case is discussed, 
and an exhaustive Index. 


“We have had many occasions to use your book, 
Carson’s Florida Common Law Pleading and Practice, 
and it is not only an indispensable asset to our 
library but the most complete one volume work, 
involving a particular field of law, which we have 
seen thus far. It is exact, but brief in text material, 
its forms exhaustive and up-to-date and the indexing 
modern and thorough. 


“We are indeed grateful to the author, Mr. Carson, 
and to you, as publisher, for your collaboration in 
giving our profession this fine work on a multifarious 
subject.” 

ABBOTT & SMITH 


Ft. Lauderdale By: Norman C. Abbott 


One Volume, Fabrikoid Binding, with Pocket 
for future Supplemental Service, price $20.00. 


John M. Elliott 
Florida Representative 


THE HARRISON COMPANY 


LAW BOOKS 
151 Spring Street, N. W. | Atlanta, Georgia 
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